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Introduction

The construction industry is notoriously dispute-prone. There are several reasons
for this, the main ones being that construction projects usually involve large
amounts of money and a large amount of complex activities that can easily go
wrong and result in financial loss.

Defects, design errors, adverse soil conditions and variations are factors well-
known to trigger disputes that regularly send employers, contractors, engineers and
other parties involved in construction projects into years of legal battle. However,
project delays give rise to some of the most complex, and from a legal point of
view, most interesting disputes. As opposed to defects, design errors, problematic
soil conditions, etc. that can usually be examined physically by the parties (or their
experts) as soon as they are discovered, or subsequently in the context of dispute
resolution proceedings, in order to obtain reliable proof as to their causes and costs,
a project delay is merely a period of time that has passed — an historical lapse of an
agreed deadline rooted in often untransparent and interconnected problems, which
have to be examined and assessed in retrospect in order to find out who is liable.
Moreover, the damages, which project delays give rise to are often equally or even
more difficult to evidence and quantify.

The inherent, evidentiary uncertainties surrounding the causes and effects of
project delays render them not only difficult to resolve when a dispute arises, but
also difficult to regulate contractually in a clear and adequate manner. Therefore
the governing law of the contract often plays a key role when it comes to inter-
preting and applying contractual clauses dealing with delays, such as liquidated
damages clauses and time extension clauses — or ‘delay clauses’ as we have called
them in this book.

The governing law of the contract appears to play a role in three main groups
of situations:

First of all, where the contract leaves an issue unregulated or unclearly reg-
ulated, the governing law can be used to fill out the gaps. For instance, the need for
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gap filling interpretation arises in relation to clause 2.5 of the FIDIC conditions,
which does not specify what the consequences are if the employer fails to give
notice of claim to the contractor. The absence of clauses concerning the important
issues of concurrent delays and ownership to float are also examples of contractual
gaps, which the governing law of the contract can be used to fill.

Second, the governing law sometimes imposes mandatory rules, such as unfair
contract terms rules, that can fully or partly disable certain contractual clauses. For
example, one could mention the common law rule that partly renders a liquidated
damages clause unenforceable if the liquidated damages are not a genuine pre-
estimate of the loss that is likely to be suffered by the employer in the event of a
delay. The Danish rule invalidating a liquidated damages claim if the employer
fails to give notice to the contractor is another example. The Chinese rule rendering
liability limitation clauses, such as FIDIC clause 8.7(2), null and void is yet another
example.

Third, general principles and rules of interpretation of the governing law of the
contract will always affect the application of the contract in different ways —
sometimes subtly, sometimes dramatically. For example, Canadian law appears
to influence FIDIC clause 15.2(c)(i), which clearly allows the employer to termi-
nate the contract, if the contractor, ‘without reasonable excuse fails .. . . to proceed
with the Works in accordance with Clause 8 [Commencement, Delays and Suspen-
sion]’, by implying an additional condition, namely that the delay must be
substantial or have frustrated the contract in order for the employer to terminate
it. As another example the precise meaning of the term ‘reckless misconduct’,
which is used in FIDIC clause 17.6, has to be determined in accordance with
the governing law of the contract.

Accordingly, as will be seen from the following chapters, even when it comes
to seemingly clear and detailed contractual clauses governed by the law of a
country, which lends strong protection to the doctrine of pacta sunt servanda, the
governing law’s influence on how the contract will be applied and interpreted in
practice should never be underestimated. This is particularly the case when it
comes to the impact of the governing law on delay clauses.

Complex commercial relationships call for complex contracts. In the construc-
tion industry standard contract forms have been used for decades, and they have
grown in volume and detail over the years. In regard to construction projects
involving parties from different countries the standard contract forms published
by the Fédération internationale des ingénieurs-conseils (FIDIC)' have dominated
the market for several years. In particular, the FIDIC Conditions of Contract for
Construction, first edition, 1999, (also known as the ‘FIDIC Red Book’), has
gained widespread popularity all over the world in relation to nearly all types of
construction projects.

In writing a book on delay clauses in international construction contracts
it therefore makes sense to refer especially to the FIDIC Red Book condition.

1. <www.fidic.org>.
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However, although these conditions are specifically referred to in the following
chapters, the book is also relevant in regard to other types of model contracts used
in the construction industry, both internationally and nationally, because the delay
clauses found in the FIDIC Red Book are all fairly general and similar to delay
clauses found in other standard construction contracts.

This book provides a practical guide to project managers, engineers, consul-
tants and others, who are involved in the administration and planning of major
construction projects. The book may also be useful to legal advisors involved
in dispute resolution proceedings or the drafting and negotiation of major
international construction contracts.

This book contains chapters collected from construction law experts in twelve
different jurisdictions across the world — both common and civil law countries are
represented. The authors have analysed and responded to the same ten questions
regarding the interpretation and application of delay clauses under the laws of their
respective countries. In addition, the authors have highlighted the pitfalls and
advantages one should be aware of when dealing with a standard construction
contract, such as the FIDIC Red Book, governed by the law of their respective
countries.

Of course, not all legal questions that can arise in regard to delays can be
answered here, but we believe that the selected questions are all relevant in respect
to the governing law of the contract and that they cover issues, which typically give
rise to disputes in relation to delays in construction projects. The questions, which
we have addressed, are as follows:

(1) Is the employer required to demonstrate a loss in order to claim liqui-
dated damages?

(2) Can the employer claim damages for delay as an alternative or in addi-
tion to a claim for liquidated damages?

(3) Under which circumstances can the employer defeat a clause limiting the
contractor’s liability for delays?

(4) Do interim delays trigger claims for liquidated damages?

(5) How are claims for liquidated damages calculated and enforced?

(6) Can the contractor claim a reduction of the employer’s claim for liqui-
dated damages?

(7) Under which circumstances can the contractor or the employer claim an
extension of an agreed time limit and who owns the ‘float’?

(8) How are concurrent delays dealt with?

(9) Does the law impose any notice requirements on the employer in regard
to claiming liquidated damages?

(10) Under which circumstances does a delay warrant termination of the

construction contract?

There are of course limits as to the level of detail in the answers to these ten
questions. For a more thorough analysis of the legal issues addressed, readers are
referred to more comprehensive textbooks from the different jurisdictions
concerned and are advised to consult with national legal experts. To assist readers

XX1X
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in their further research, the authors have included a brief description of the
‘construction law environment’ of their respective countries in the introduction
section of each chapter, which among other things contains references to main text
books on construction law, online legal resources, etc.

This book also serves a purely academic purpose. Scholars interested in pur-
suing legal studies in the field of international construction law will find that the
book provides a fairly broad and useful overview of how delays are dealt with in
the different legal systems represented, and the book may thereby form a basis for
further legal research.

It is, for instance, interesting to see that the important issues of concurrent
delays and ownership to float have seemingly not been regulated in any of the
standard contracts used in the twelve jurisdictions examined. England is apparently
the only jurisdiction where an attempt has been made to regulate these issues
contractually in the Delay & Disruption Protocol published by the Society of
Construction Law. In my view, further legal research in respect to these particular
issues would be welcomed.

It is also interesting to observe how the laws of virtually all of the jurisdictions
examined in this book, (although they all claim to protect the parties’ right to
contractual freedom), levy a remarkable amount of restraint on the employer’s
right to claim liquidated damages even though the contract usually clearly provides
for this. Under Danish law, for example, the employer is not allowed to claim
liquidated damages for interim delays and, as already mentioned, liquidated
damages cannot be claimed if the employer fails to give notice, even though the
contract does not impose any notice requirement. The well-known common law
‘genuine pre-estimate rule’ has already been mentioned above. Interestingly, this
rule has been adopted by a number of civil law jurisdictions, including Germany,
China and Switzerland, where it is seen in the form of rules limiting the amount of
liquidated damages to a percentage of the contract sum.

Whether the twelve jurisdictions described in this book are sufficiently
representative to allow any conclusions to be drawn in regard to identifying certain
common principles of international construction law — a lex constructionis so to
speak — relative to delays is probably doubtful, but the book may be used as a basis
for further academic research also in this regard.

XXX
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