Ve B e L
e ”’»?f”’iﬁi@%f’;g Lfi = W@E - ;&g‘ﬁ i .«@ .
e

. - %a‘;ﬁ

%zﬁ*ﬁz;ggﬁs
-

iy

= .
= s =

||§§

o
= =
e i@%;%ﬂ@zﬁ“ A

-

“”»sg

= L —
- s L R #— AN
;jg ﬁ%’%ﬁ*m”’gﬁwmjal | f:mg-%g;ag e 'mf = - 5
ﬁ« L5 . 0. = = = N
m z&g . = i i -

LR
.

4
.
-
-
.
=i
m
=



Law and Ethics for Midwifery

Elinor J. Clarke

E Routledge

Taylor & Francis Group
LONDON AND NEW YORK



First published 2015
by Routledge
2 Park Square, Milton Park, Abingdon, Oxon OX14 4RN

and by Routledge
711 Third Avenue, New York, NY 10017

Routledge is an imprint of the Taylor & Francis Group, an informa business
© 2015 Elinor J. Clarke

The right of Elinor J. Clarke to be identified as author of this work has been
asserted by her in accordance with sections 77 and 78 of the Copyright, Designs
and Patents Act 1988.

All rights reserved. No part of thi€ book may be reprinted or reproduced or
utilised in any form or by any electronic, mechanical, or other means, now
known ot hereafter inventefl, including photocopying and recording, or in any
information storage or retfieval system, without permission in writing from the
publishers. ‘

Trademark notice: Product or cérporate names may be trademarks or registered
trademarks, and are used only for identification and explanation without intent
to infringe.

British Library Cataloguing-in-Publication Data
A catalogue record for this book is available from the British Library

Library of Congress Cataloging in Publication Data

Clarke, Elinor J., author.

Law and ethics for midwifery / written by Elinor J. Clarke.

p. ;cm.

Includes bibliographical references and index.

I. Title.

[DNLM: 1. Midwifery--ethics--England--Case Reports. 2. Midwifery--legislation
&amp; jurisprudence--England--Case Reports. 3. Ethical Theory--England--
Case Reports. 4. Nurse Midwives--ethics—-England--Case Reports. 5. Nurse
Midwives--legislation &amp; jurisprudence--England--Case Reports. WQ 160}
RG950

174.2'982—dc23

2014049470

ISBN: 978-0-415-67524-6 (hbk)
ISBN: 978-0-415-67525-3 (pbk)
ISBN: 978-1-315-69105-3 (ebk)

Typeset in Garamond
by Fakenham Prepress Solutions, Fakenham, Norfolk NR21 8NN



Law and Ethics for Midwifery

Legal and ethical competence is a cornerstone of professional midwifery practice and an essential part of
midwifery training. Law and Ethics for Midwifery is a unique and practical resource for student midwives.

Written by an experienced midwifery lecturer, this text draws on a wide variety of real-life case
studies and focuses particularly on the core areas of accountability, autonomy and advocacy. Opening
with two chapters providing overviews respectively of ethical theories and legislation, the book is then
arranged thematically. These chapters have a common structure which includes case studies, relevant
legislation, reflective activities and a summary, and they run across areas of concern from negligence
through safeguarding to record-keeping.

Grounded in midwifery practice, the text enables student midwives to consider and prepare for
ethical and legal dilemmas they may face as midwives in clinical practice.

Elinor J. Clarke is a Senior Lecturer in Midwifery at Coventry University, UK. Elinor trained at
Birmingham Women's Hospital and registered as a midwife in 1982. She worked in hospital and
community midwifery before undertaking a PG Certificate in Adult Education. Elinor gained a Masters
in Child Care Law and Practice at Keele University. The author has many years of teaching on under-
graduate and postgraduate courses in midwifery, nursing and allied healthcare professions. Elinor has
considerable experience in teaching law and ethics to student midwives. She has served as an elected
member of council for the Royal College of Midwives (RCM). Elinor has particular interest in ethical
and legal issues around safeguarding babies and female genital mutilation (FGM). Elinor is a member
of an FGM national clinical group.
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Preface

Why should midwives be interested in ethics and ethical theory?

Midwifery is an old and honourable profession, which meets the needs of childbearing women and
their families. While the physical act of childbirth itself is fundamentally the same as it ever was,
childbirth practices, women'’s wishes, medical techniques, culture and our understanding of inter-
ventions are constantly evolving and changing. Midwifery has also changed and while midwives
remain predominantly female, it is unethical to exclude males from joining the profession and the
term midwife is not gender-specific. Midwifery practice is changed and shaped by values, beliefs and
cultures, which impact upon the relationship berween women and midwives. Midwives encounter
ethical dilemmas on a daily basis and to ignore or fail to consider the relationship between ethics and
midwifery is impossible. Midwifery education is grounded in ethics; from clinical skills through codes
of conduct to professional development, NHS Constitution to evidence-based practice, mentorship
to preceptorship, birth plans to care pathways, the midwife is immersed in ethical issues. In 1994,
a 62-year-old Italian lady became the oldest mother, raising the ethical dilemma: just because
something is possible to achieve should it be undertaken? Professor Servino Antinori has subsequently
pursued other assisted reproductive techniques which may be morally questionable. Midwives are and
will continue to be ethically challenged and a personal midwifery ethic needs to be identified and
understood.

Ethical theory is the term given to the explanations of and application of reasoning based upon
personal values, morals and behaviours. Midwifery care and maternity services are founded upon an
ethical basis regarding childbirth. Attitudes and behaviours may be personal, such as honesty, compas-
sionate and professional. Maternity services can also be ethically based, such as evidence-based, equitable
and safe,

Women-focused care is a priority for midwives, and constraints of services, managers’ requirements
for data (evidence of efficiency and effectiveness) and the need for evidence to support practice challenges
midwives to remain focused upon the basics of care. Saving mothers’ lives during childbirth necessitates
midwives paying attention to five aspects of care (five Cs): continuity, communication, compliance,
constraints and complacency (Mander, 2011).
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Why should midwives be interested in law?

Midwives should be interested in legislation because it affects all aspects of the role and responsibilities
of a midwife. Regardless of where a midwife works or the type of practice the midwife is engaged in, it
is necessary to understand the legal framework for practice. Midwives are accountable for their personal
and professional conduct and practice. Midwives are required to have an understanding of appropriate
ethical, legal and professional frameworks. In the interests of the public, purchasers and providers
of services, other healthcare professionals as well as the users of maternity services, it is necessary for
midwives to fully understand the implications. The NMC (2008b) identify that ‘In order to provide
appropriate care for women and their families midwives need to act within the law and help women to
make choices, find solutions to care and consent to care.’

If it was not for the tenacity of our forebears, midwifety legislation in the form of the Midwives Act 1902
would not exist, and the right to practise midwifery as we know it today would not be possible. The Midwives
Act 1902 gives protection to the name, role and responsibilities of midwives. The system of supervision in
midwifery is ‘enshrined in legislation’; other professions do not share this requirement. Midwifery supervision
serves many purposes, but fundamentally it is intended to protect the public, enable all midwives to continue
to develop following registration, and receive support when struggling to fulfil their professional role. The
annual notification of intention to practise (NoP) enables the regulating body (Nursing and Midwifery
Council — NMC) to fulfil its legal duties, namely protection of the public, by maintaining a live register of
all midwifery practitioners (clinical, educational, research and midwifery consultants). Changes to legislation
can alter and amend existing statute and midwives need to be proactive in the legislative process.

Control and regulation of midwives

Midwives and midwifery practice are currently regulated and controlled by the NMC. Most midwives,
when asked, will say thac the NMC is a statutory body, whose function is to protect the public. It
is uncertain how many midwives would be able to identify the relevant legislation or the ethical
theory and principles which underpin the role and responsibility of either the NMC or midwifery. It
is a personal concern of mine as to how many midwives incorrectly think that the Royal College of
Midwives (RCM) fulfils the above role. Confusion regarding regulation, professional practice, education
and responsibilities need resolving. The RCM and the NMC are very different and distinct organisa-
tions: statute defines the NMC, while the RCM attempts to influence statute. A better understanding
of English Law may clarify the issue. Midwives and midwifery are controlled by regulations enshrined
in legislation. Primary legislation in the form of statute, such as the Midwives Act 1902, identifies how
midwives and midwifery practice is controlled. While some controls of midwifery (registration) are in
common with other professions, others, such as supervision, are unique. In addition the Health Care
Professions Act (2002, §25) identifies the establishment of an overarching regulatory body: the Council
for Healthcare Regulatory Excellence (CHRE), whose function is to regulate the regulators.

Change and ethics and law

Keeping up to date with legislation and case law is challenging. However it is important that the
law evolves and changes. New legislation may be necessary to meet a developing issue such as the
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commercialisation of surrogacy, physical abuse or where there is an ethical dilemma (rights of the
mother versus the rights of the fetus). Sometimes, court cases do not come to or reach a good outcome,
or reach a verdict which if followed would not be considered ethical. An example is the brief venture
into forced Caesarean sections, whereby women were subjected to a court order to undergo a Caesarean
section delivery due to fetal compromise and likely intrauterine death. A court order requiring a
woman to undergo major surgery against her wishes, for the purpose of ‘saving’ an unborn baby, is
removing her basic human right to determine what happens to her (autonomy). Pivotal cases such as Re
S (Adult-refusal of treatment) 1992} ordered a Caesarean section against the woman's wishes, breached
her fundamental human rights, increased her risk of subsequent ill health and provided opportunity
for other cases to follow suit. If this case set a precedent, then other similar cases would need to come
to the same result. This example illustrates how potentially ethically unsound case law can be. A poor
decision should not be applied to another situation. Subsequent case law has not gone down the route
of enforced Caesarean section. Even if the facts of the case share some similarity, it is not ethical to set a
precedent in such complex cases, each must be considered individually, especially when complicated by
other variables such as age, mental health and use of medication.

Another reason for students to be interested in ethics, legislation and case law is the context of
maternity services. It is one of the most highly litigious areas (in terms of cost) of healthcare. Of cases
held at the National Health Service Litigation Authority (NHSLA), currently 20 per cent concern
obstetrics and childbirth cases. The NHSLA identified an expenditure of £729.1 million in 2010-2011.
Care should be taken when considering this figure as the amount includes damages paid to claimants
(patients, staff and members of the public) as well as legal costs incurred on both sides (claimant and
defence lawyers). The NHSLA (2011) also identified a continued rise in the number of claims recorded
under the Clinical Negligence Scheme for Trusts (CNST) and Liabilities to Third Parties Scheme
(LTPS). While it can be argued that the number of cases for some trusts have not increased, the costs
incurred in investigation, preparation for court, fees and payments ensure that NHS trusts cannot afford
not to invest in providing high standards of clinical care and effective and efficient services with a good
approach to user satisfaction.

1

Historical aspects of law and midwifery education

Law was introduced into the midwifery curriculum in the late 1980s (Jones and Jenkins, 2004).
Students were usually given an overview of the English legal system, including the courts and specific
legislation such as the Abortion Act 1967, and focused on professional issues (regulations, rules, codes
and supervisors of midwives) as well as legal obligations of a midwife attending a home delivery (Flint,
1986). During the 1980s midwives who were fortunate enough to undertake professional development
in the form of an Advanced Diploma in Midwifery (ADM) were provided with the opportunity to criti-
cally analyse midwifery regulation and were further educated in other legal aspects, such as independent
midwifery and indemnity insurance. Mary Cronk and Caroline Flint captured the specific legal issues
relevant to the midwives working in the community in 1989. After a brief overview of the legislation,
the authors focus on the Midwives Rules (available from the then United Kingdom Central Council
at a cost of £1) and professional conduct. A section of the British_Journal of Midwifery was dedicated to
the national bodies to enable midwives to improve their understanding of the regulation and control
of midwifery (Henderson, 1995). The first book dedicated specifically to the legal aspects of midwifery
was published in 1994 (Dimond, 1994). The foreword, by Dame Margaret Brain (at the time president
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of the RCM), identified chat ‘it is essential that all midwives, regardless of their place of work or type of
practice, fully understand the legal framework within which they practice’ (Brain, 1994: vi). Since 1994
a succession of legal textbooks for midwives have been produced (Dimond 2002, 2006a, 2013; Jenkins
1995; Jones and Jenkins, 2004), all of which reinforce the message that midwives need to be familiar
with the legislative process, have an understanding of litigation and accountability, comply with the
statutory provisions associated with childbirth and uphold professional practice. Having an under-
standing of law and ethics is important, then, but being able to apply. this to all aspects of midwifery
practice is associated with professional development. Midwives need to develop skills for ethical and
legal decision making. Hence the need for Law and Ethics for Midwifery!

Why this book, Law and Ethics for Midwifery?

The report of the Public Accounts Committee (2014) identifies that

Having a baby is the most common reason for admission to hospital in England and, in 2012, there
were almost 700,000 live births. The number of births has increased by almost a quarter in the last
decade, placing increasing demands on the NHS maternity services. Maternity care is thought to
have cost the NHS around £2.6 billion in 2012-2013.

Maternity cases account for one-third of total clinical negligence payments and maternity clinical negli-
gence claims have risen by 80 per cent over the last five years. Nearly one-fifth of trusts’ spending on
maternity services (some £480 million in total, equivalent to £700 per birth) is for clinical negligence
cover. The NHS Litigation Authority has recently produced helpful research on the causes of maternity
claims, looking at data from the last ten years. The most common reasons for maternity claims have
been mistakes in the management of labour, or relating to Caesarean sections and errors resulting in
cerebral palsy.

Pre-registration midwifery education currently consists of a combination of theory and clinical
practice. Student midwives are unable to graduate if they cannot meet requirements for both theory and
practice. While the midwifery curriculum is heavy, ethical thinking and decision making are funda-
mental to the role and responsibilities of a midwife. Law and Ethics for Midwifery defines the subject,
considers medical and other ethical theory, and with the use of case studies illustrates the ethical decision-
making process. The use of case studies is a practical approach to enabling students to understand theory
and practice. For many healthcare practitioners consideration of the law and legal cases is a daunting
prospect: ‘It does not interest me’, ‘Its too difficult’ or ‘If I wanted to be a lawyer 1 would have done a
law degree’ are common comments made by students who have yet to recognise that clinical practice
does require a good understanding of law and the legal system. Wheeler (2012) considers the English
legal system to be the drier notion of law, but recognises that students do require an understanding of
the English legal system and how it can affect them and their practice as both students and registered
practitioners. Initial student protestations are often followed by a gradual interest when students realise
that ethics and law permeates every aspect of their lives (personal and private, as well as professional and
within the wider society). Law is a complex subject and requires an appetite and motivation for thought,
memory and critique — all higher-level academic skills. Law and legal proceedings are not for the faint-
hearted, those lacking stamina or experiencing headaches. The main reasons that midwives may find

the law difficult is the use of legal jargon and terminology, hierarchical structure, sections, and finding



