SAHAR MARANLOU

-

>
=
—
<
—
=
=
Z
<
9]
Z
®)
—~
=¥
—
&)
=
—
A

Lith

- 5

s P

WOMEN,
CAMBRIDGE

B b vl
3 R o
e e



Access to Justice in Iran

Women, Perceptions,
and Reality

SAHAR MARANLOU

5 CAMBRIDGE

%' fJ UNIVERSITY PRESS




CAMBRIDGE

UNIVERSITY PRESS
32 Avenue of the Americas, New York, NY 10013-2473, USA

Cambridge University Press is part of the University of Cambridge.

It furthers the University’s mission by disseminating knowledge
in the pursuit of education, learning, and research at the highest
international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/9781107072602

© Sahar Maranlou 2015

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written
permission of Cambridge University Press.

First published 2015
Printed in Great Britain by Clays Ltd, St Ives ple
A catalog record for this publication is avatlable from the British Library.

Library of Congress Cataloging in Publication data
Maranlou, Sahar, 1974— author.
Access to justice in Iran ; women, perceptions, and reality / Sahar
Maranlou.

pages e¢m
Includes bibliographical references and index.
ISBN 978-1-107-07260-2 (hardback)
1. Women — Legal status, laws, etc. — Iran. 2. Women’s rights —
Iran. 3. Justice, Administration of — Iran. 4. Women (Islamic law)
5. Justice, Administration of (Islamic law) [. Title.
KMH517.56.M37 2014
342.5508'78-dc23 2014021768

ISBN 978-1-107-07260-2 Hardback

Cambridge University Press has no responsibility for the persistence
or accuracy of URLs for external or third-party Internet Web sites
referred to in this publication and does not guarantee that any
content on such Web sites is, or will remain, accurate or appropriate.



Access to Justice in Iran

Women, Perceptions, and Reality

This book offers a critical analysis of access to justice from
international / Islamic perspectives to highlight various aspects
of access to justice previously not discussed in the body of liter-
ature in the context of Iran, It provides a detailed picture of the
workings of the Iranian legal system, together with a review
of barriers that people face in their path to justice. This book
explores legal empowerment and gender, and presents the find-
ings of a survey study on the perceptions of Iranian women
toward the justice system in their country. It is designed to focus
on women’s basic legal knowledge, their familiarity with legal
procedure, their perceptions of cultural barriers, the issues that
influence their preference for mechanisms of dispute solutions,
and their level of satisfaction with their chosen courses of action.
The book draws upon a broad range of primary and secondary
data sources to offer pragmatic policy solutions.

Sahar (Zahra) Maranlou is an independent legal researcher
who has written extensively in the fields of the Iranian legal
system, women’s rights, civil society, human rights, and Islamic
law. She has consulted for a range of national and international
organisations, including UNICEF and UNDP, and has provided
Iranian organisations with her expert legal opinion in the areas
of law and empowerment. She is a member of the steering com-
mittee for the Global Alliance of Justice Education. She is a vis-
iting lecturer at the University of Brunel and has taught Islamic
Law at the University of Warwick. Please visit her website,
www.saharmaranlou.com, for additional information.
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~ Introduction

his book is concerned with exploring access to justice in the
Islamic Republic of Iran, with particular reference to the percep-
tions of women. The use of the term “access to justice” is as diverse
as the literature, encompassing “accessibility of court processes for
resolving disputes over mutual rights and responsibilities, avail-
ability of adequate legal representation in criminal trials, access
to more informal legal processes such as small claims courts and
administrative tribunals, availability of legal advice, public legal
education” (Parker, 1999: 30). In particular, this book has broad-
ened its focus from the procedural aspects of access such as cost
barriers and substantive justice, to legal empowerment in order to
enable disadvantaged groups to seek “justice” and challenge the
multidimensional barriers to “access.” This work is based around
interviews with women in order to measure their perceptions of
access to justice from a legal empowerment perspective in Iran.

The issue of legal empowerment enhancing access to justice
has been one of interest in several research studies across the
world (see, for example, Golub and McQuay, 2000; Palacio, 2006),
so this study has international relevance. However, legal empow-
erment was employed as a model to bring together the concepts
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that focus on the subjective approaches in which I was interested,
and exclude other top-down-oriented approaches such as the
development of justice institutions’ capacity, legitimisation, and
policy formulation.

As this research focused on access to justice (claimed to be
linked to the notion of the Western welfare state) in Iran (a
Muslim country), this book draws from concepts of access to
justice from both Western and Islamic perspectives. The com-
parative nature of the theoretical analysis discusses the gaps
and similarities between Western and Islamic-related notions
to inform the conceptual framework for this study. This enabled
the concepts to be compared, thereby incorporating and rein-
forcing each other. As the conceptual framework grew, links
between the meaning of justice and the setfing of contexts in
which justice needs to be realised became more apparent. These
correlations led to a contextualised analysis of access to justice
in Iran.

This study, therefore, focused on the concept and context of
access to justice with particular reference to barriers in Iran.
The research applied both qualitative and quantitative methods.
The data gathering also was founded on triangulation meth-
odology that included multiple data collection techniques. The
research methodology mainly was derived from grounded theory,
as it has been cited as the best methodology for feminist research
(Bentzon et al., 1998).!

In addition, a parallel quantitative study was added that
surveyed women’s perceptions of access to justice. This combi-
nation of qualitative and quantitative data collection methods
was aimed at enhancing confidence in findings (Oakley, 2000).
This research therefore relied on quantities, and qualitative and

I Accordingly, the analysis begins through the examination of data in
the initial phases of data collection (Strauss and Corbin, 1994) and the-
ory can be “discovered” from data which has been collected and exam-
ined during the research (Glaser and Strauss, 1967).
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descriptive data. The qualitative research included a combination
of a questionnaire, and semi-structured and in-depth interviews.
The methodology and survey study are described in Chapters 5
and 6.

Brief Aside: How | Became Interested

To understand why this book is about access to justice and wom-
en’s perceptions in Iran, the reader might be interested in know-
ing how I originally became involved with this theme. My interest
in access to justice and legal empowerment was formed by quite
a few years’ work experience and research. I began working as a
journalist, writing legal and political columns in Iranian reform-
ist newspapers after earning a law degree. After years of related
work mainly with NGOs on empowerment and governance, I com-
pleted a postgraduate study on human rights as Justice Initiative
Fellow at the Central European University. When I graduated
from the CEU, I began to implement a project promoting access to
justice based on the approach of legal empowerment through edu-
cation. I also developed a module for clinical legal education, and
in 2006 I founded the first university-based legal clinic in Iran.
Later, I had the chance to initiate and coordinate several national
projects to support legal aid and clinical legal education within
several law schools.

While working in this area, [ realised that it is the formal obsta-
cles to access to justice, which comprise direct obstructions (such
as lack of affordable legal representation, lack of adequate laws
and regulations, delays in the justice system, weak enforcement
of laws, lack of remedies provided by law, and lack of de facto pro-
tection) that are the most “publicised” barriers to access to justice.
However, limited knowledge of rights and discriminatory social
norms and cultural constructions are the main barriers to access
to justice for disadvantaged groups and, in particular, for women;
hence the need for research to investigate access to justice from a
user’s perspective.
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Important Questions to Ask

Despite the absence of statistical data, there exists an argument
that the Iranian justice system faces various challenges, such as
a lack of transparency and accountability; a lack of gender sen-
sitisation; a lack of access to legal information; failure to protect
poor and marginalised groups, in particular women and minor-
ities; lengthy delays and bureaucratic processes; lack of a legal
aid system; inadequate, long, and discriminatory remedies; the
large number of undecided cases in the public courts and courts of
appeal; and a limited number of female judges (Common Country
Assessment, 2003).

As we discuss later, the [ranian constitution quarantines access
to justice within fair trial provisions similar to major international
human rights conventions, yet it seems that the constitutional
basis for equal justice has been broadly violated. Throughout this
book we will see that existing legislative frameworks are not suf-
ficient in many respects. The domestic laws do not explicitly enu-
merate the principles of equal access to justice. Moreover, despite
the presence of constitutional provisions, ground realities reveal
that the implementation of such laws and providing greater
access to justice for disadvantaged groups needs to incorporate
components of socioeconomic and political interventions. Also, as
this book concludes, any reform of public policy will be more suc-
cessful if based upon the understanding of barriers to access to
justice, and theoretical and empirical methodologies. However,
the knowledge of the Iranian legal community with regard to the
area under discussion is rather poor. There are only a few small-
scale empirical research studies about the accessibility of justice
and also very few published articles on the subject. As a result,
legal institutions are not familiar with the concept and scope of
access to justice as such.

On the contrary, during the course of past decades, the inter-
national access to justice debate has grown into a collection of
multinational, reform-oriented associations of legal workers,
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government reformers, and law and society scholars (Parker,
1999). As we discuss later, “access to justice orthodoxy™ focuses
excessively on the state’s legal institutions rather than people
and, in particular, disadvantaged groups. However, it is uncer-
tain whether the state-centred approach to reforming justice
institutions pursued by most international organisations can
share adequate benefits with disadvantaged groups in developing
countries.

Therefore, this study endeavours to respond to the following
questions: (1) What does access to justice mean both from interna-
tional and so-called Islamic discourses? (2) How is access to jus-
tice defined in Iranian law, legal system, and practice? (3) What
are the main barriers to justice from Iranian users’ perspective?
(4) How do Iranian women perceive access to justice? and (5) Do
Iranian women have knowledge of their rights, the legal system,
and the role and procedures of legal institutions?

Key Concepts

This book employs several frequently used terms that need to be
defined and understood from the beginning. The meanings of key
words and concepts such as “access to justice” and “legal empow-
erment” will be discussed throughout this study but need a brief
explanation here. The term “access to justice” requires clarifica-
tion, because it is used in different ways within the related lit-
erature. It has been used in sociolegal research in a variety of
contexts, often without explicit explanation of its meaning. Also it
has been noted that in the context of pluralistic societies, there is
no singular meaning of access to justice (Cappelletti and Garth,
1978; Morris and White, 1973).

? The term “orthodoxy” has been used to describe a state-centred
approach to access to justice. For a detailed discussion on the rule of
law orthodoxy model, see Upham (2002) and Golub (2003).
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It is interesting to note that the scholarly tensions regard-
ing the definitional framework of access to justice are growing
because of differences between those who advocate minimal
rights to ensure some level of access and those who claim equal-
ity should be absolute (Moorhead and Pleasence, 2003). However,
related studies demonstrate that there are two key factors in
determining whether people have access to justice: the first is
access to financial resources; the second refers to the ability of
people to understand and use the justice system (Cappelletti and
Garth, 1978). The definitional scope of access to justice, thus far,
has covered different aspects such as legal assistance to disad-
vantaged groups, alternative dispute resolution mechanisms, and
enhancement of public legal awareness to understand the legal
system and legal empowerment. -

This book uses a broad definition of access to justice, which
examines the perspective of the justice user as its point of depar-
ture and studies the barriers the justice user faces in order to
solve a legal problem. From a user perspective, women’s access to
justice refers to access to a fair and efficient legal process, either
through judicial process, administration, alternative dispute res-
olution, or other informal mechanisms, and resulting in a just
outcome. It must be noted that there are formal and informal
barriers to women’s access to justice. Formal cbstacles include
direct obstructions such as a lack of affordable legal representa-
tion, abuse of authority, lack of adequate laws and regulations,
delays in the justice system, weak enforcement of laws, lack of
remedies provided by law particularly in cases of violence against
women, lack of de facto protection, and also the lack of legal aid.
Discriminatory social norms and cultural constructions constitute
informal barriers to women’s access to justice. In other words, tra-
ditional gender biases preclude the ability of women to take legal
actions. Cultural obstacles also have an effect on women'’s confi-
dence in seeking justice, and the legal system, under the control of
gender biases, fails to equally support women'’s rights.



