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Equity and Equitable Principles
in the World Trade Organization

There has been little comprehensive treatment of the role of equity and equitable
principles in WTO Dispute Settlement Body (DSB) proceedings. This lack is espe-
cially important in World Trade Organization (WTO) disputes where normative
overlaps and conflicts occur between the multilateral trade regime and other spe-
cialized international regimes. This book analyses whether and how equity and
equitable principles can be employed as juridical tools in the legal reasoning of
judges and lawyers in WTO disputes. It especially focuses on challenges posed by
fragmentation in international law, and asks how equity and equitable principles
constitute a ‘toolbox’ capable of addressing these in WTO dispute settlement
within this context.

Anastasios Gourgourinis provides a coherent methodology for addressing con-
flicts and overlaps between WTO and non-WTO norms in the context of DSB
proceedings. As a work which explores both the potential role of equity and equi-
table principles in dispute settlement, and the effects of fragmentation in interna-
tional law, this book will be of great interest and use to researchers and students in
international trade and economic law, public international law, and international
political economics.

Anastasios Gourgourinis is Lecturer in Public International Law, specializ-
ing in International Economic Law, at the Faculty of Law of the National and
Kapodistrian University of Athens. He is also a research fellow at the Academy of
Athens, and a practising advocate with the Athens Bar in Greece.
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Foreword

This ambitious work is a four de force that explores the manner in which the WTO
Dispute Settlement Body (DSB) utilises equity and equitable principles to bridge
procedural and substantive normative conflict between WTO norms and other
norms of international law. It originates from a PhD thesis which we had the plea-
sure of jointly supervising, and displays the scholarly depth and breadth evident
there as well as Dr Gourgourinis’s continued original thinking on fundamental
questions regarding the role of equity and equitable principles in providing solu-
tions to problems arising from normative fragmentation in international law. In
particular, Dr Gourgourinis’s analysis contributes to our greater understanding of
WTO case law and the processes of judicial reasoning by the DSB in employing
equity and equitable principles as judicial tools for the resolution of normative con-
flict between international law and WTO law. Moving beyond conventional WTO
scholarship that focuses on the interpretative power of Articles 31-33 of the Vienna
Convention on the Law of Treaties, this work highlights the continuing pertinence
of fundamental questions such as the applicable law and the role of extraneous
legal norms (including equity) in the WTO judicial process. It challenges the pre-
vailing understanding in WTO scholarship when a conflict of norms exists, sug-
gesting instead that the DSB has been much more creative in drawing on equity to
create procedural rights of due process (together with good faith) and substantive
rights of international responsibility for non-violation of WTO obligations under
Article XXIII.1(b) GATT. The breadth of this work is impressive, ranging from the
fragmentation (‘diversity’) of international law and the status, role and function of
equity at international law to in-depth analysis of judicial reasoning across a wide
range of diverse WTO panel and Appellate Body reports. This is a rich tapestry
indeed, with much for the general international lawyer and the trade lawyer alike
to appreciate.

Fiona Smith and Catherine Redgwell,
3 July 2015



Preface

This book is an updated version of the PhDD thesis I defended at University College
London in January 2010. It reflects the law as it stood, to the best of the author’s
knowledge, on 1 March 2015, unless otherwise indicated. Certain of the argu-
ments have appeared in: ‘Delineating the Normativity of Equity in International
Law’, 11 ICLR (2009), pp. 327-347; ‘Equity in International Law Revisited (with
Special Reference to the Fragmentation of International Law)’, 103 ASIL Proceed-
ings (2009), pp. 79-82; ‘Lex Specialis in WTO and Investment Protection Law’, 53
GYIL (2010), pp. 579-622; ‘General/Particular International Law and Primary/
Secondary Rules: Unitary Terminology of a Fragmented System’, 22 EJIL (2011),
pp. 993-1026, and ‘The Distinction between Interpretation and Application of
Norms in International Adjudication’, 2 7IDS (2011), pp. 31-57.
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