Regulatory Waves

Comparative Perspectives on State

. Regulation and Self-Regulation Policies

in the Nonprofit Sector

- Edited by Oonagh B. Breen,

Alison Dunn and Mark Sidel




Regulatory Waves

COMPARATIVE PERSPECTIVES ON STATE
REGULATION AND SELF-REGULATION POLICIES IN
THE NONPROFIT SECTOR

Edited by

OONAGH B. BREEN
University College Dublin

ALISON DUNN

MARK SIDEL

University of Wisconsin

S CAMBRIDGE

» UNIVERSITY PRESS




CAMBRIDGE
UNIVERSITY PRESS

University Printing House, Cambridge cB2 8Bs, United Kingdom
One Liberty Plaza, 20th Floor, New York, Ny 10006, USA

477 Williamstown Road, Port Melbourne, vic 3207, Australia
4843/24, 2nd Floor, Ansari Road, Daryaganij, Delhi - 110002, India
79 Anson Road, #06-04/06, Singapore 079906

Cambridge University Press is part of the University of Cambridge.

It furthers the University’s mission by disseminating knowledge in the pursuit of
education, learning, and rescarch at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/g781107166851

© Cambridge University Press 2017

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written
permission of Cambridge University Press.

First published 2017
A catalogue record for this publication is available from the British Library.

Library of Congress Cataloging-in-Publication Data

Names: Breen, Oonagh, cditor. | Dunm; Alison, 1969 editor. | Sidel, Mark, editor.

Title: Regulatory waves : comparative perspectives on state regulation and self-regulation policies
in the nonprofit sector / edited by Oonagh B. Breen, University College Dubin; Alison Dunn;
Mark Sidel, University of Wisconsin ; foreword by Marion Fremont-Smith.

Description: Cambridge [UK] : Cambridge University Press, 2016, | Includes index.

Identifiers: LCCN 2016027430| ISBN 9781107166851 (Hardback) | ISBN 9781316617755
(Paperback)

Subjects: LCSH: Nonprofit organizations—Law and legislation. | Nonprofit organizations—Political
aspects. | Nonprofit organizations—History.

Classification: LCC K656 .R43 2016 | DDC 346/.064-dc23 LC record available at https:/lecn.loc
.gov/2016027430

ISBN 978-1107-16685-1 Hardback

Cambridge University Press has no responsibility for the persistence or accuracy

of URLs for external or third-party Internet Web sites referred to in this publication
and does not guarantee that any content on such Web sites is, or will remain,
accurate or appropriate.



REGULATORY WAVES

All governments, in various ways, reguhte and control nonproﬁt organizations.
Nongovernmental organizations (NGOs), while hopeful of supportive regulatory
environments, are simultaneously seeking greater autonomy both to provide services
and to advocate for policy change. In part to counter increasing statutory regulation,
there is a global nonprofit sector movement toward greater grassroots regulation —
what the authors call self-regulation — through codes of conduct and self-accreditation
processes. ‘This book drills down to the country level to examine both sides of this
equation, examining how state regulation and nonprofit self-regulation affect each
other and investigating the causal nature of this interaction. Exploring these issues
from historical, cultural, political, and environmental perspectives, and in sixteen
jurisdictions (Australia, Brazil, China, Ecuador, England and Wales, Ethiopia, Ire-
land, Israel, Kenya, Malawi, Mexico, Scotland, T'anzania, Uganda, United States, and
Vietnam) the authors analyze the interplay between state control and nonprofit self-
regulation to better understand broader emerging trends.
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bourne, Institut d’Etudes Politiques de Paris (Sciences Po), and other institutions.
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Foreword

This volume meets the hopes of every author: it is authoritative, timely, and
groundbreaking. Since the latter half of the twentieth century, members of the
charitable sector, regulators, and scholars have been increasingly interested in the
operations of the sector, its marked growth worldwide, questioning the purpose of
regulation, and attempting to devise optimum systems of regulation that are
geared to the needs of a specific country. In some instances, that perceived need
may be to gain or keep control of the sector; in others, it may be to provide greater
freedom to the sector to permit it to better meet the needs of society. To date there
has been no attempt to study the interplay of state and voluntary regulation in one
country, let alone the sixteen that this volume provides. Furthermore, no study
has succeeded in analyzing the relationship of the size and extent of government
regulation with the size and extent of self-regulation, nor considered the relation-
ship of these two components of the regulatory framework as their respective
power and influence fluctuate over time. Finally, no study has attempted to look
at the extent of regulation vis-a-vis self-regulation as a series of waves that ebb and
flow over time within specific jurisdictions as well as among others, some
geographically adjacent, others aligned by the nature of their governing structure.
In short, there is enough material in Chapter 1 to provide scholars with subjects
for many years of research and analysis.

Among the country- and region-specific studies of regulation and self-
regulation in sixteen jurisdictions, Chapter 2, on the waves of regulatory power
in Britain, provides a vivid picture of the shifting powers of the chief regula-
tors, the Charity Commissioners, over centuries — historically, the waves of
regulation. The chapter contains a description of what is categorized as fairly
sudden changes in the powers of the Commissioners during the last twenty
years, with self-regulation expanding while the power of the Commissioners
was declining and, within the last ten years, the emergence of what is
described as “co-regulation.” This is a new form of cooperation between state
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regulators and organizations created to provide self-regulation. The change in
roles has led to a division of powers, permitting the Charity Commission to
conserve resources and focus on enforcement, rather than providing advice on
compliance, matters which the self-regulators will in turn provide.

Co-regulation also appears to be developing in China where the govern-
ment is supporting nonstate actors to coordinate data gathering. It appears that
the Israeli government may also be considering using nonprofit self-regulators
for state purposes. Co-regulation is one of the subjects delineated in this study
that warrants greater attention in all countries, not just those noted in the study
in which government regulation has been notably strong and co-regulation
appeared to be the only choice when the political will was aimed at reducing
the scope of central government regulation.

“We do not yet know whether this will be a receding wave or what might be
designated a tidal wave.” One of the unique contributions of the studies in this
volume is the manner in which the authors address the overriding question
posed in its title. And one should approach the volume with this in mind. If, in
fact, the case studies do not help one to predict the answer to the question of
what kind of a wave is about to reach the shore, they do indicate that one of
the most important factors may be the political one. And if the political
situation in a particular jurisdiction is the overriding factor determining the
nature and scope of government regulation, charitable nonprofits may not be
able to control outcomes. Nonetheless, the final sets of recommendations are
ones that will prepare the nonprofit sector for what is to come, strengthening
its responses to attempts to preempt its autonomy and thereby preventing it
from carrying out its essential role in meeting the needs of society.

The authors and editors are to be commended for these groundbreaking
studies. Readers will be rewarded by the insights on regulation, self-regulation,
and co-regulation. In addition, the descriptions of the shifting waves of power
between regulators and nonprofit organizations regarding the degree of state
control of the sector within individual countries and among common geo-
graphical areas are invaluable. The concluding chapter contains suggestions for
improving self-regulation. They reflect a distillation of the information gathered
in the individual case studies. Even for one who might disagree with the
conclusion that self-regulation is the answer to the future of all-encompassing
regulation, this book is a milestone in research on the nonprofit sector, one that
warrants attention and, one hopes, inspires broader and more in-depth studies
of its kind.

Marion R. Fremont-Smith
Hauser Institute for Civil Society
Harvard University
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Regulatory Waves

An Introduction

OONAGH B. BREEN, ALISON DUNN, AND MARK SIDEL

1.1 INTRODUCTION

The same water — a different wave.

What matters is that it is a wave.

What matters is that the wave will return.

“What matters is that it will always return different.

What matters most of all: however different the returning wave,
it will always return as a wave of the sea.'

Regulatory intervention in the nonprofit sphere tends to come in waves. Such
intervention often takes the form of statutory regulation and, in recent decades,
frequently includes self-regulatory initiatives as well. In more recent years,
combinations of self-regulation and statutory regulation — sometimes referred
to as “hybrid” or “co-regulation” — have also begun to emerge. Academic
scholarship has tended to focus on these forms of regulation as distinct entities,
examining their strengths and weaknesses in the context of individual models
of regulatory governance.* To date, however, there has been no scholarly
attempt to undertake an examination of both kinds of nonprofit regulatory
frameworks with a view to discerning the contributing factors that might cause
a state to switch between one form of regulatory regime (for example, statutory
regulation) and another (for instance, self-regulation or co-regulation), or to
combine them. Neither has there been a comparative analysis of the possible
environmental factors that inform or perhaps influence the frequency, timing,
or degree of switching between nonprofit regulatory regime types, nor how
they influence each other in practice.

Marina Tsvetacva, “Poets with History and Poets without History,” (1934), first published as
“Pesnici sa istorijom 1 pesnici bez istorije,” Ruski Arhiv 26—27 (1934): 104-142.

* Mary Kay Gugerty and Aseem Prakash eds., Voluntary Regulation of NGOs and Nonprofits: An
Accountability Club Framework (Cambridge: Cambridge University Press, 2010).
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A short word on terminology, as used in this book, is perhaps merited here.
Statutory regulation is concerned with a government-driven process resulting
in either primary or secondary legislation giving effect to the regulatory goals.
The regulation, developed with or without nonprofit sector input, applies
universally to those entities covered by the legislation. In the case of non-
statutory regulation, the sector rather than the state takes up the role of
developer and enforcer of the regulatory regime. The democratic nature of
nonstatutory regimes depends on the sector’s composition and its commit-
ment to collective action. Once initiated, unlike statutory regulation, non-
statutory regimes are normally dependent on voluntary adherence and
compliance. Enforcement and sanction imposition generally lack state impri-
matur and may be dependent on a contractual enforcement basis. Between
the polar ideals of pure statutory and nonstatutory regulatory regimes lies the
emerging sphere of co-regulation or hybrid regulation. This regulatory form
tends to be developed by or on behalf of the sector (like self-regulation) but
with the active funding or participation of the state (like statutory regulation).
While compliance and enforcement in the first instance lie with the sector,
co-regulation is often viewed as complementary or supplementary to statutory
regulation such that ineffective enforcement of co-regulation may result inthe
triggering of the state’s default power to regulate statutorily.

This book explores whether there is an underlying relationship between
statutory and nonstatutory regulation models in the context of nonprofit
regulatory frameworks and sets out to investigate the extent to which the
nature of the regulatory conversations occurring in sixteen jurisdictions inform
the resulting regulatory models, influences, and regulatory relationships. By
delving into the regulatory narrative and analyzing the factors that inform the
interaction between statutory and nonstatutory regimes, we seek to glean a
better understanding of the catalysts for regulatory change. Exploration of the
country narratives at hand allows us to highlight the common trends emerging
in these country case studies. Drawing on these shared experiences, we can
begin to articulate policy principles that may assist decision makers to choose
the best options for effective facilitation and management of the third sector
from among the array of regulatory tools on offer.

This work posits that there is an ongoing causal relationship existing
between statutory and nonstatutory regulation of the nonprofit sector. As with
the ebb and flow of the tide, so with the ebb and flow of statutory and
nonstatutory regulation; in some cases, one form growing in strength as the
other lessens its hold over the sector, or the two co-existing in some uneasy or
easy form. An initial hypothesis might be to view the relationship between
regulatory forms as a zero sum game. When statutory regulation is in the



