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Introduction

Lisa M Austin and Dennis Klimchuk

1. Introduction

There is widespread agreement regarding the core elements of the rule of law. Most
essential among these are the principles that a right to exercise power arbitrarily
cannot be conferred or upheld by law, and that anything that claims the status of
law must be able to guide action.! Different accounts of the rule of law connect
these principles in different ways to a collection of institutional, formal, and
procedural requirements—including, for example, that the powers of government
be separated, that laws be public, stable and non-retroactive, and that courts be
accessible and governed by principles of due process and natural justice—the list of
which is itself an object of near consensus.

Beyond this, however, substantial disagreement begins, collecting around four
main issues: How much more substantive is the ideal of the rule of law and what is
its relation to other ideas and ideals such as freedom and equality? Does the rule of
law express a kind of morality or justice of its own or is it of purely instrumental
value? Are rule of law considerations categorical or is fidelity to the rule of law
one value among many, such that different balances amongst these values may be
struck in different circumstances? And, finally: Do the principles of the rule of law
constitute conditions of legality or legal validity, or might a law or legal system
violate these principles and yet still claim to be a law or a legal system?

Notwithstanding these points of disagreement—and cutting across the differ-
ences they represent—there is one further point of consensus, at times only implicit
but no less widespread, namely that the rule of law is essentially a public law
doctrine. We'll call this the public law presumption. This view is pervasive in
contemporary work on the rule of law? and is expressed in the nineteenth- and

twentieth-century accounts of the rule of law that set the context of that scholarship
and of the articles in this volume.

1 As we explain, it is a matter of debate whether this ‘cannot’ and this ‘must’ express conceptual
claims about the conditions of legality, and so that a law that purports to confer a right to exercise
power arbitrarily or that fails to guide action is therefore invalid or at least suspect in respect of its
validity.

2 See n 26.
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Present-day discussion of the rule of law arguably gets its start with AV Dicey.
On his view, the rule of law is particularly well exemplified by the English
constitution owing to the fact that in England citizens’ fundamental rights ‘are
with us the result of judicial decisions determining the rights of private persons
in particular cases brought before the courts’.? The rule of law enjoys particular
security in polities in which it has the status of a common law constitutional
principle for two reasons. First, because in such a legal order the rights and principles
the constitution protects (such as nulla poena sine lege) are secured by litigation, they
are necessarily attached to remedies for their violation. Second, because the rights
thereby protected by the constitution are not derived from a particular statute, they
cannot be suspended without suspending the legal order itself.

Dicey draws the connection between the rule of law and public law on this
view when he first introduces the section of his Introduction to the Study of the
Law of the Constitution dedicated to the rule or, as he sometimes says, suprem-
acy of law. Dicey glosses ‘[the] supremacy of law’ that is characteristic of the
English legal system as ‘the security given under the English Constitution to the
rights of individuals’.# The rights whose security Dicey implies is the upshot of
the rule of law are those held by individuals against the government, such as
freedom of discussion and freedom of assembly. And later as he unpacks the
idea, Dicey contrasts the rule of law with ‘every system of government based on
the exercise of persons in authority of wide, arbitrary, or discretionary powers of
constraint’.’

In contrast with Dicey, Friedrich Hayek argued that ‘[w]hether, as in some
countries, the main applications of the Rule of Law are laid down in a bill of rights
or in a constitutional code, or whether the principle is merely a firmly established
tradition, matters little’.¢ What does matter, on Hayek’s account, is that the
government respect one’s right to determine and, subject to consistency with the
equality of others, pursue one’s own ends. In governing other than by general
rules fixed and announced beforehand, a government interferes with this form of
individual liberty in two ways. First, it makes life unpredictable and, second, it
arrogates to itself the right to determine which ends ought to be pursued by whom.
In doing so a government violates what Hayek characterizes as the most import-
ant among the ‘inalienable rights of the individual, inviolable rights of man’.” So
a second point of disagreement between Hayek and Dicey concerns the foundation
of the rule of law. While for Dicey it is a principle of the common law

3 AV Dicey, Introduction to the Study of the Law of the Constitution (10th edn, Macmillan & Co
1959) 195.

4 Dicey, Introduction (n 3) 184. > Dicey, Introduction (n 3) 188.

6 FA Hayek, The Road to Serfdom (University of Chicago Press 1944) 84. The disagreement
between Dicey and Hayek on this point shouldn’t be overstated. Dicey’s claim was not that the link
between right and remedy necessarily secured in a common law constitution was inconsistent with a
written constitution or bill of rights. It is rather such documents could be and often were remedially

hollow (the important exception being the American Bill of Rights). Dicey, Introduction (n 9) 200-1.
7 Hayek, Road (n 6) 84.
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constitution, for Hayek the rule of law is a moral constraint on the exercise of political
authority.®

These are disagreements within the framework of the public law presumption.
Echoing the contrast Dicey drew between government under the rule of law and

arbitrary power, and drawing the connection to public law even more clearly,
Hayek claims that:

[n]othing distinguishes more clearly conditions in a free country from those in a country
under arbitrary government than the observance in the former of all the great principles
known as the Rule of Law. Stripped of all technicalities, this means the government in all its
actions is bound by rules fixed and announced beforehand—rules which make it possible to
foresee with fair certainty how the authority will use its coercive powers in given circum-
stances and to plan one’s individual affairs on the basis of this knowledge.”

Linking it essentially to public law in another way, Hayek elsewhere tracks the
history of the development of the rule of law by tracing the development of the

principle of the separation of powers and the subjection of executive authority to
law.10

A third influential account of the general nature and foundation of the rule of
law is found in Lon Fuller’s argument that the principles of legality often thought to
form the core of the rule of law—generality, publicity, non-retroactivity, clarity,
non-contradiction, possibility of compliance, stability, and congruence between
official action and declared rule—constitute the ‘inner morality’ of the law.!! For
Fuller, Hayek’s ‘inalienable rights of the individual, inviolable rights of man’, by
contrast, form part of what he calls an external morality: a set of independent

substantive moral principles to which a legal system may or may not in practice
conform.

8 This is not to suggest that for Dicey the principle of rule of law is just a matter of positive law, but
rather that on his account it can be said to be a characteristic of a legal system just to the extent that it
has a matter of common law established a set of individual rights and secured their protection and the
remedies for their violation in a particular way.

2 Hayek, Road (n 6) 72.

10" See ‘“The Origins of the Rule of Law’ in The Constitution of Liberty (Routledge & Kegan Paul
1960) ch 11.

" Fuller, The Morality of Law (rev edn, Yale University Press 1969) 33-94. We put the character-
ization of Fuller's account of the inner morality of law as an account of the rule of law slightly
cautiously because in fact he does not explicitly say that the principles of legality collectively comprise
the rule of law. Indeed, the phrase ‘rule of law’ does not come up during the discussion of the principles
of legality. It does appear in the ‘Reply to Critics’ added to the Revised Edition, where Fuller identifies
it principally with the last of the eight principles: ‘Surely the very essence of the Rule of Law is that in
acting upon the citizen (by putting him in jail, for example, or declaring invalid a deed under which he
claims title to property) a government will faithfully apply rules previously declared as those to be
followed by the citizen and as being determinative of his rights and duties. If the Rule of Law does not
mean this, it means nothing’ (Fuller, Morality 209-10). In an earlier paper, Fuller suggested that sense
might be made of the variety of claims made on behalf of the rule of law if we emphasized in particular
one aspect ‘of the process by which a state of anarchy or despotism is converted into something we can
call the “rule of law”’, namely ‘the process by which the party affected by a decision is granted a
formally defined participation in that decision’. He gave two examples: establishing recognized voting
procedures, and establishing a formal system of contracts. Lon Fuller, ‘Adjudication and the Rule of
Law’ Proceedings of the American Society of International Law (1960) 1, 2.
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This ‘inner morality’ of a legal system conditions the way in which a government
should undertake what Fuller calls ‘the enterprise of subjecting human conduct to
the governance of rules’.'? That he understands the form of this governance
principally in public law terms is implicit in the very structure of the famous
allegory with which Fuller introduces the principles of legality. Fuller asks us to
imagine the inept rule of a king named Rex, who tries but fails to make law eight
times, each failure being a failure to respect a different principle of legality. All are
failures on the part of the King Rex to successfully legislate or administer the laws of
his realm.!3

Fuller’s argument was partially responding to what he saw as the failure of legal
positivism’s ability to account for the nature of law. For Fuller, law can fail as law if
the law fails to comply with the (for him moral) principles of legality even if it passes
the positivist tests for legal validity. Owing to his claim that these principles are
moral, Fuller classifies his view as falling in the natural law tradition, though in a
qualified way.'4

The now-classic positivist response to Fuller’s rule-of-law argument is Joseph
Raz’s claim that the rule of law is like the sharp edge of a knife: an inherent virtue
that makes the tool effective as a tool. The virtue of the rule of law ‘is the virtue of
efficiency; the virtue of the instrument as an instrument’.! Raz summarizes what
he calls the literal sense of the rule of law as having two aspects: ‘(1) that people
should be ruled by the law and obey it, and (2) that the law should be such that
people will be able to be guided by it’, glossing the second as holding that ‘the law
must be capable of being obeyed’.!® An implicit connection to public law here is
expressed by the centrality of the concept of obedience. This places criminal and
hence public law at the paradigmatic centre of the rule of law. As Hart noted, we
might say that the legal rules, for example, that define the ways in which contracts
or wills are made may be, or may fail to be, ‘complied’ with. But compliance is nota
kind of obedience.!” The connection of this conception of the rule of law to public
law is made explicit in the list of principles that Raz claims may be derived from i,
all of which are directed toward legislation, the structure of government, and the
administration of justice.'®

Now, all of this is not to say that private law plays no role in the rule of law for
Dicey, Hayek, Fuller, or Raz. On Dicey’s account, one of the principal elements of
the rule of law is the idea of legal equality, which requires that ‘every man, whatever
be his rank or condition, is subject to the ordinary law of the realm and amenable to

12 Fuller, Morality (n 11) 106. 13 Fuller, Morality (n 11) 33-41.

14 The qualification is that the principles of legality are not substantive principles of conduct. Fuller
characterized them instead as procedural, though ‘formal’ might have been the getter term for at least
some. See Fuller, Morality (n 11) 96-106.

15 Raz, “The Rule of Law and its Virtue’ in The Authority of Law (2nd edn, Oxford University Press
2009) 210, 226.

16 Raz, ‘Rule’ (n 15) 213.

17 HLA Hart, The Concept of Law (2nd edn, Clarendon Press 1994) 28.

18 For example, ‘All laws should be open, prospective and clear’, “The independence of the judiciary

must be guaranteed’, and “The principles of natural justice must be observed’, respectively. Raz, ‘Rule’
(n 15) 214, 216, 217.
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the jurisdiction of the ordinary tribunals’.'® Commitment in practice to legal
equality understood this way is revealed in the principal institutional mechanism
through which, on Dicey’s telling, a government is held accountable to the ideal of
the rule of law, namely by way of subjection to civil suit by those wronged by
actions undertaken by officials ‘in their official character but in excess of their lawful
authority’.2° For his part, Hayek argues that a polity that properly respects the rule
of law is one that leaves matters of distribution to the private order.?! It follows on
his account that the rule of law is made possible through a system of private law
structured by rules that are general and clear enough to allow persons to plan their
activities and undertakings and to prevent their being used by officials to advance
one particular set of interests or vision of the good over another.?? As for Fuller,
though he introduces the principles of legality by way of a story of a ruler’s failed
attempts to make law, in his discussion of those principles he draws on private law.
For example, in his discussion of retroactivity, he argues that the same principle
against retroactivity bears on private and on criminal law, but requires something
different in each setting.?? And, finally, in his discussion of the principle that law
should be relatively stable, Raz says that

though the rule of law concerns primarily private citizens as subject to duties and govern-
ment agencies in the exercise of their powers. .. [i]t is also concerned with the exercise of
private powers. Power conferring rules are designed to guide behaviour and should conform
to the doctrine of the rule of law if they are capable of doing so effectively.24

Notwithstanding these important qualifications, however, a collective effect of
these influential formulations of the rule of law, standing as they do in a long
philosophical tradition that shares it,? is the implicit acceptance of the idea that at
its heart the rule of law is an ideal concerning the manner in which a government

exercises authority, and the institutional structures through which it may do so
consistently with that ideal.?¢

9 Dicey, Introduction (n 3) 193. 20 Dicey, Introduction (n 3) 193.

21 Hayek, Road (n 6) 72-87. 22 On this idea see TRS Allan’s contribution to this volume.

23 Fuller, Morality (n 11) 51-62. Consider too the examples in the passages from ‘Adjudication and
the Rule of Law’ discussed in n 11. For argument that for Fuller the rule of law was equally expressed in
private and public law see TRS Allan’s and David Dyzenhaus’s contributions to this volume.

24 Raz, ‘Rule’ (n 15) 215; see also Lisa M Austin’s contribution to this volume, ‘The Power of the
Rule of Law’.

25 Toward the end of his broad survey of treatments of the rule of law Brian Z Tamanaha says that
‘[t]he broadest understanding of the rule of law, a thread that has run for over 2000 years, often frayed
thin, but never completely severed, is that the sovereign, and the state and its officials, are limited by
the law.” Tamanaha, On the Rule of Law (Cambridge University Press 2004) 114.

26 This acceptance is not without exception. For example Martin Krygier recently argued that
‘[w]hether or not the rule of law has claim in a society is a matter found in the extent and quality of its
reach and effects there: in interactions between citizens and the state, of course, but of equal or more
importance, between citizens themselves.” Martin Krygier, Four Puzzles about the Rule of Law: Why,
ngat, Where? and Who Cares?’ in James E Fleming (ed), Getting to the Rule of Law (NYU Press 2011)
64, 89. But for the most part the public law presumption holds. For example, in an often-cited survey,
Paul Craig sorts accounts of the rule of law according to whether they express formal or substantive
conceptions of the ideal, but each on his reckoning holds that the rule of law is ‘a central principle of
constitutional governance’. Paul Craig, ‘Formal and Substantive Conceptions of the Rule of Law: An
Analytical Framework’ (1997) Public Law 467, 487. More recently, Timothy Endicott argued that ‘[a]
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The goal of this book is to explore the idea that the perception of the rule of law
as an essentially public law doctrine is in fact a misperception. We invited con-
tributors to consider the idea that we should think of the rule of law as an important
set of ideas about the nature of law generally and of the conditions under which any
relationship—between citizens as well as between citizens and the state—becomes
subject to law. This, we suggested, invites two complementary lines of enquiry.

First, one might ask whether our understanding of the rule of law is enriched by
considering how and to what degree it is realized in private law. For example, if
there is one idea or set of ideas common to its application in private and public law,
then the classic formulations of the rule of law will turn out to be too narrow.
What are the implications of the private law expression of the rule of law on our
understanding of the more general principles of the rule of law? Second, one might
ask whether our understanding of the private law is enriched by adding the
principles of the rule of law to the traditional list of core private law concepts,
such as ownership and promises. Are the principles of the rule of law expressed in
the substantive and procedural doctrines of private law? Does the rule of law limit
the sort of arrangements private law can uphold and constrain the ends to which its
doctrines may be put?

While most contributors engaged both questions, we have sorted them according
to which question they emphasized, as follows.

2. The Private Law Contribution to the Rule of Law

The rule of law, even in its canonical public law formulations, expresses an
important set of ideas about the nature of law and legal order. By bringing an
explicit focus on private law to rule-of-law debates, many of the chapters in this
volume show that our understanding of legal order is at best incomplete and
arguably also distorted if we only think about the rule of law in its public law guise.

One theme running through many chapters in this volume is the centrality of
non-arbitrariness to our understanding of the rule of law and the ways in which
private law relations can help enrich our understanding of this. In ‘Fidelity in Law’s
Commonwealth’, Gerald Postema argues that the rule of law ‘promises protection
and recourse against the arbitrary exercise of power through the distinctive offices

community attains the ideal of the rule of law when the life of the community is governed by law. So
the rule of law can be opposed to anarchy, in which the life of the community is not governed. The rule
of law can also be opposed to arbitrary government.” Timothy AO Endicott, “The Impossibility of the
Rule of Law’ (1999) 19 Oxford Journal of Legal Studies 1, 2. Thus on Endicott’s telling the rule of law is
essentially connected to governance. So it is, as well, on Andrei Marmor's account, according to which
‘the essence of the ideal of the rule of law is that people ought to be governed by law. This general ideal
has at least two components, First, it requires that governments, namely, de facto political authorities,
should rule, that is, guide their subjects’ conduct, by law. Second, it requires that the law by which
governments purport to rule should be such that it can actually guide human conduct.” Andrei

Marmor, “The Rule of Law and its Limits’ (2004) 23 Law and Philosophy 1, 2. Examples could be
easily multiplied.
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and institutions of law’.?” An exercise of power is arbitrary in the sense relevant to
the rule of law when ‘the agent answers only to his or her own arbitrium’ .28 This
does not mean unreasoned or unpredictable, but unaccountable, ‘exercised at the
pleasure of its agent’.?” This, Postema argues, is the core idea of the rule of law
throughout history, and it also provides a coherent ideal that can unite the various
elements traditionally associated with the rule of law.

Postema uses this understanding to argue for two important corrections to
common treatments of the rule of law. First, he argues that in addition to
observance of the principles of legality, the rule of law is only concretely realized
within a polity where ‘members of that polity embrace and practise a distinctive
ethos’.3% The core of his chapter is a defence of what he calls the ‘fidelity thesis’,
which claims that the law rules in a polity only when its members embrace that
ethos. Non-arbitrariness is linked, on Postema’s account, to accountability and the
fidelity thesis is, centrally, an account of mutual accountability whereby the
responsibilities of accountability ‘are owed &y all who enjoy law’s benefits to all
who are subject to law’s burdens’.3! Second, Postema argues that the rule of law
must attend to the social dimensions of power. This includes addressing power
arbitrarily exercised by ‘private’ entities, understanding that the transactional lawyer
may be more important than the courts for many, and that the legal norms that
guide individuals must be understood in relation to their uptake by agents situated
within a horizon of shared social understandings.

Whatever, on the best account, the rule of law is, William Lucy argues in “The
Rule of Law and Private Law’, it is not arbitrary power. But what is meant by this is
ambiguous. Lucy distinguishes among four different circumstances in which power
can be said to be exercised arbitrarily. The first is when power is exercised ‘without
warrant and legitimacy’.3 The second is when it is ‘exercised without warrant by
those who usually or sometimes have warrant to exercise power’.3® The third is
when power is exercised inconsistently. The fourth is when power is exercised
unreasonably. Lucy argues that, while not all instances of arbitrariness involve the
breach of rule-of-law principles and not all rule-of-law principles are directly
connected to non-arbitrariness, adherence to the generally accepted rule-of-law
principles, such as are articulated by Fuller, Hart, and Raz, protects members of a
polity from subjection to arbitrary power in one or more of these senses.

Reflection on the senses of arbitrariness against which the rule of law protects us,
Lucy argues, can help to decentre the primacy of the public law framing of the rule
of law. His principal claim is that the doctrines that comprise the laws of property,
tort, contract, and trusts promote just those values upheld by the rule of law but do
so in the context of relations between individuals and not just in terms of relations
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