Alice Donald and Philip Leach




Parliaments and

the European Court
of Human Rights

ALICE DONALD

and

PHILIP LEACH

OXFORD

UNIVERSITY PRESS



OXTORD

UNIVERSITY PRESS

Great Clarendon Street, Oxford, OX2 6DP,
United Kingdom

Oxford University Press is a department of the University of Oxford.
It furthers the University’s objective of excellence in research, scholarship,
and education by publishing worldwide. Oxford is a registered trade mark of
Oxford University Press in the UK and in certain other countries

© Alice Donald and Philip Leach
The moral rights of the authors have been asserted
First Edition published in 2016

Impression: 1

All rights reserved. No part of this publication may be reproduced, stored in
a retrieval system, or transmitted, in any form or by any means, without the
prior permission in writing of Oxford University Press, or as expressly permitted
by law, by licence or under terms agreed with the appropriate reprographics
rights organization. Enquiries concerning reproduction outside the scope of the
above should be sent to the Rights Department, Oxford University Press, at the
address above

You must not circulate this work in any other form

and you must impose this same condition on any acquirer

Crown copyright material is reproduced under Class Licence
Number C01P0000148 with the permission of OPSI
and the Queen’s Printer for Scotland

Published in the United States of America by Oxford University Press
198 Madison Avenue, New York, NY 10016, United States of America

British Library Cataloguing in Publication Data
Data available
Library of Congress Control Number: 2016934607
ISBN 978-0-19-873424-6

Printed and bound by
CPI Group (UK) Ltd, Croydon, CRO 4YY

Links to third party websites are provided by Oxford in good faith and
for information only. Oxford disclaims any responsibility for the materials
contained in any third party website referenced in this work.



Alice Donald
[ dedicate my work on this book to the memory of my dearly
loved partner of almost twenty years, Nigel Rogers (18 December
1957-18 January 2013). He contributed immensely to my academic
endeavours, and his ideals have been an inspiration throughout.

For their friendship and encouragement, warmest thanks are owed to my
colleagues Joshua Castellino and Elvira Dominguez-Redondo—and to
Philip Leach, a colleague of quiet brilliance and integrity and the most

inspiring and supportive of co-authors.

Lastly, I would like to express my heartfelt thanks to my parents,
Trevor and Diana Donald; my brother, Paul Donald; my sister-in-law,
Fiona Roberts; and my children, Nathan and Ruby Rogers.

Philip Leach
In loving memory of my father, Frank Leach
(1 May 19351 January 2016).

I would like to dedicate this book to my mother, Marion Leach. I should

also put it on record that it has been an utter joy and privilege to co-author
a book with the remarkable Alice Donald.

Sincere thanks also to my inspirational colleagues at EHRAC and at
Middlesex University.



Foreword

In recent years, our understanding of the roles which national parliaments can
play in the practical implementation of human rights norms and decisions has
developed significantly, energized by considerable political and academic inter-
est and scrutiny. When the forty-seven Council of Europe member states met in
Brussels in March 2015, for a high-level conference on the Tmplementation of the
European Convention on Human Rights, our Shared Responsibility’, the govern-
ments explicitly acknowledged the value of parliamentary involvement, alongside
the executive and the judiciary. The Brussels Declaration urged governments to
take steps to improve the awareness of the work of the European Court of Human
Rights amongst members of parliament and to involve parliaments in a more trans-
parent ‘implementation dialogue’, which of course should not be the preserve of
governments alone.

During my time as President of the Parliamentary Assembly of the Council of
Europe, I have been emboldened in my view that the Assembly can and does play
an important role in strengthening the democratic legitimacy of the Council of
Europe’s human rights mechanisms, including the Court. The Assembly was the
continent’s first supranational parliamentary body, and, in the words of the signa-
tories to the 1949 Statute, it provides a ‘means through which the aspirations of the
European peoples may be formulated and expressed, the governments thus being
kept continually in touch with European public opinion’.

One of the important areas of focus for the Assembly continues to be the im-
plementation of judgments of the European Court—and the Brussels Declaration
was highly supportive of our work in this field. In September 2015, the Assembly
published a further Recommendation on the implementation of judgments, based
on a report by my colleague Klaas de Vries, who described the scale of outstanding
problems as alarming. The Assembly deplored the lack of political will of particular
states to implement judgments of the European Court fully and rapidly, and urged
the Committee of Ministers to take firmer measures with states that do not comply,
including using the ‘infringement proceedings’ mechanism.

I therefore warmly welcome this important study by Dr Alice Donald and
Professor Philip Leach which tackles and elucidates these themes. They cast their
spotlight on five European states (Ukraine, Romania, the UK, the Netherlands,
and Germany), providing an important depth of analysis. Crucially, however, they
also situate their country studies within the broader political, legal, and academic
contexts and discussions, thus analysing the institutional and political pressures
on the Convention system (‘backlog’ and ‘backlash’) and the perceptions, of some
commentators, of a crisis of democratic legitimacy within the European human
rights system. It is also significant that they address recent debates about the extent
to which the European Court is inclined to take account of the extent of any prior
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review by national parliaments, in assessing the proportionality of restrictions on
European Convention rights—thus, can deference be ‘earned’ and does this repre-
sent a deepening of the concept of subsidiarity?

For all of these reasons, I highly commend this book to my European parliamen-
tary colleagues in particular, and to anyone (practitioners, scholars, students) with
an interest in the European regional human rights system.

Anne Brasseur
President, Parliamentary Assembly of
the Council of Europe (2014-16)
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