Qﬁ) ‘» OECD OECD/G20 Base Erosion and Profit

tAicdh  snmun ExumEs Shifting Project

OECD/G20 BiJLizphfufliigss %
(BEPS) JiH

2015FHREEES (V)

2 afFSrRAN
R B B RE R SR B

3 i 1l Belk bl UL%E’]T\%?*?

Preventing the Granting of Treaty Benefits in Inappropriate Circumstances

EeMTAIL

Action 6: 2015 Final Report

B 5 1k N A Bk e 1 i e DL

Preventing the Artificial Avoidance of Permanent Establishment Status

ﬁﬂmﬁdmﬂl
B {4 BURILBLIE A5

Making Dispute Resolution Mechanisms More Effective

F1AmT AR

Action 14: 2015 Final Report

B il T RUA B FE ) 2 38 B

Developing a Multilateral Instrument to Modify Bilateral Tax Treaties

¥151mﬁzdn+tll

Action 15: 2015 Final Report

W B 96 55 2 KL 3



(..ﬁ) °)} OECD OECD/G20 Base Erosion and Profit

tRicdh EHmEE ExFnEE Shifting Project

OECD/G20 HiE S psEis
(BEPS) IiH

2015FREREERS (IV)

2% 55 RALR F
B RZ#E A BRAEE #F

3 BB R A T

Preventing the Granting of Treaty Benefits in Inappropriate Circumstances

5% 6 TiATEhIHA
Action 6: 2015 Final Report
3 Bk N Rlak ki by

Preventing the Artificial Avoidance of Permanent Establishment Status
——————————————————————————————————————————————————————————— >

5 7 W7 R
Action 7: 2015 Final Report

O BERUURILPLEIE A2

Making Dispute Resolution MechanismsiMbre Effects

55 14 TiAT R
Action 14: 2015 Final Report
O il AT RGAB B E R 2 L
Developing a Multilateral Instrument to Modify Bilateral Tax Treaties
5 15 AT 3R
Action 15: 2015 Final Report

M D i b 4 N s

AR SOECDI MR, (EASZOECDIE HiFA . 3Cif SCy Bk R IL SIS — B R % 3. JSCA
VESCHIAT M, LA SRt



EHER®E (CIP) HiE

OECD / G20 BiFEfR A EEF (BEPS) JiH 2015 4
R RZAM Y 26 M/ KF SIS ARALE; HEB
% SR EPRBLS Rl . —dbat. PEBLS HREE, 2016.3
ISBN 978 -7 -5678 —0323 -7

1. DO 1.0% - QHE- . OBEE-FR-tF
V. (DF811. 4

rh [ i A B 4348 CIP Bdlg 7 (2016) 55 055915 5

WRALERE - AR

] #: OECD/G20 HEEMmAFEE%E (BEPS) IA
2015 EFRRFLEERE (V)

£ H: 2 AESRRASN F
HEBS B REERSE F

BERE: XIRE X1 3F AR

HERM: T %

BARIG: Btk

HARZTT: P iE 45 2 HE s

A EAX)TZH SEEME %1 511 =

MR B b5 : 100055
http: //www. taxation. cn
E-mail; swcb@ taxation. cn
KATHUHTE: (010) 83362083/86/89
f£HE.. (010) 83362046/47/48/49
$H: SHUEAE AN
Rl s AL st RLERRIAT BRZA 7
. 880 ZEK x 1230 2k 1/16
: 226
+ 5750000
MR 2016 4E3 A4S 1 bt 2016 453 A% 1 YRENKI
: ISBN 978 -7 -5678 -0323 -7
: 450.00 J (3t 6 fit)

A3 &N D E DI
S a0 5 & R

WMABKFIR FHkiER



Tl

HY

AR ELFER AV ELHBEAZ T ARANGE, LF
k, MEABEZF W HHE S mARE, FF ML UMRT
B B PR AL AR R 2 R, I B PR AL Bk e, R
ik 5 FlE%ES (BEPS) AT AR, XBMEKRBKF £HAME
KE, EHRARBBEFGEL, HoRFEEZFIE RN
An B £ 3 4 B o

RH2013F2A A AW A MR ERMEMNEEHRE) , &
FeEREAL (0ECD) 5 —+ESKHE (G20) & 7 E#201349
A #3E T 15T4T 33 X BN ABEPS, X 15T AT 31 X B 48 = A X4
T R: REBERXFHEXERNEAANMA—%, BALLAEFRHK
HLIU) ooy SE UM EE K, 3R R WA R e e

B, G20FOECDAT A ok R B -FF 3B 4 TBEPSH B, BK ¥ 4
HBEPSH H A A FREAEMENL, i, KEFERLALF
ABR) 245, A EESEMEESFZE RS, Bk, BHE
MK ARENRKRIE., (FERER) HEFELEFQ,
FMHREEARLSERALWERRTELAR ., HREFTUR
KAEELRASSERMK. BEPSTHEL ZMAETAEHXFHE
W METRELF., KiaM, F3F 4L Fo 2 AN 1400
Rk E; BFTIARAERES, 2WEREREL L HE;
OECOBE 4 4L 7 H 1) A A BT H A M



e HE, ERMRKLISTATH K K. BE014FF H{/E
N, TAERRBBEREXELS T, BEPSRF T 2 —
MEEE—KREFTHF N ERTERE, F#E—BEwEk, #AT
T DA A AR A R o K A M A A 2 P R, 1B A RBEPS
Kug R TR AR ENRE, BeFTd .

Bl M, BEPSEEHE R A I BN E &, BEPSATEh Bh g3, iK%
EWNEEMmERA K. HRIrESRK, REMEENRHTXT
20165 TR MW S T B, OECDRG20MK B B & K — B E W #4
53 /) TBEPSH Mt % — B H A M E M. 2K — KM LREKRM
e g7 F A0 B xt i A8 M OECD & G20 4% B Bl A PR o WA 3hiXx — B AR Y
23, 20164, OECDAnG20AK fi B ¥ Al % — AN & M AE 22 I B I3
B, FHRARXBHNERETES I,

7 R X BEPS ik R 5L 7 00 FE AR, K5 A BB D BT 1B By R A# A 4
F. ARBERAPRKEENESXE, FEABRFSLLHEF
BB, AR RS EI, KikB) EAE AR WBEPSE BT 4
TAE, 7% By TiF 6 X *BEPSHY #7 7 i



I m e

193

275

3563

A \ L sz 452

PR MENENREERT

Preventing the Granting of Treaty Benefits in Inappropriate Circumstances
5 6 AT BT

Action 6: 2015 Final Report

B 1E A R AA AU H 1R 14

Preventing the Artificial Avoidance of Permanent Establishment Status
5 7 Wit

Action 7: 2015 Final Report

EF BRI FIEFTR

Making Dispute Resolution Mechanisms More Effective
5 14 AT

Action 14: 2015 Final Report

B E B TEIT DA LA E 89 % 18 1ML

Developing a Multilateral Instrument to Modify Bilateral Tax Treaties
& 15 BT it

Action 15: 2015 Final Report



@ @)NOECD

bRich EHmBK, ELFNER

OECD/G20%t & &M 57/i@%% ( BEPS ) IH
2015 MR Z A

By (=B b € DL B A 142 1
25 6 ifrahitk

W B 3L 5 4 e A2

ARG SOECDIPMGH IR, A ZOECDIE JideAc . v SCize sC i i it B H 5 05 S0 1 —3obk th v 3%
0T JESCRIPR ST A3, USSR UE






@ @NHOECD

$Rich EEMBK, BEHFNLEE

Bij 1B Bl 3 DL R AS 182 T

% 6 WitTshitkl

P FMEHOECDI AR, AR T

Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, Action 6 —2015 Final

Report, OECD/G20 Base Erosion and Profit Shifting Project

©OECD 2015hit

OEFBLS B JR2015 3R

AR SOECDII DML AR, EAJEOECDINE Ji A . shsCiRSCHY R RO S 0 — Btk ik st . JROsCm
BESCINA S, LA SCRHE,

AR . BRE . . SRR B, XU/hETE .




Table of contents

Abbreviations And ACTOIMYIMNS: . . . .« ¢ w5 v s v noe s somcnes s oioseonsiosones s ssossissmses e 6
ExXecutive SUIMIMATY . . .. ... ..ottt et e e 8
Introduction . . . ... ... . 14

A. Treaty provisions and/or domestic rules to prevent the granting of treaty benefits in

inappropriate CIFCUMSEANCES - o w.s ia b 2 5 SaEs 55 5 5 e 5 1 soyers S 161 0 iEas & 8 o GRS ) B i ot )5 22
1. Cases where a person tries to circumvent limitations provided by the treaty itself ........... 22
A). TreatysSNOPDINE: = o st = sus e 3 5 3 050 4 resiions o= e 5 ek o (o 515 818 1 S iSRRG e sim Al e 2
1) Tamitation-ondbeReTitS TULE « » « 5 2vu v ws s wite oo b wus i o ey s 58 B 555 7 50 91 it (s i 28
i1) Rules aimed at arrangements one of the principal purposes of which is to obtain

IECALYIDEICTILS . s i 12 = 1o, o1 4018 ot 8501 e o 8 8 om0 8 5 8 s 96
b) Other situations where a person seeks to circumvent treaty limitations . . .............. 126
i) Splitting-up of CONtracts . .........ccciuiinir e ininertneeeeneneneneannns 126
i1) Hiring-out of labourcases. .. ... ... ... .. .. 126
ii1) Transactions intended to avoid dividend characterisation . ...................... 126
1v) Dividend transfer STanSaACHIONS . ... : ;uo s s muman s @b 56 w6 s £ 5 5 b & st m a1 oo winias 128
v) Transactions that circumvent the application of Article 13(4) . ................... 130

vi) Tie-breaker rule for determining the treaty residence of dual-resident persons other
than INAIVIAUALS < o = 55w 5 5 07 S s o5 55155 2 351 g s o) e 8 3 5 B ISE 5 15 oot o 132
vii) Anti-abuse rule for permanent establishments situated in third States ... .......... 138

2. Cases where a person tries to abuse the provisions of domestic tax law using treaty benefits. . 144
a) Application of tax treaties to restrict a Contracting State’s right to tax its own residents. . . 160
b) Departure or exit taxes

...................................................... 166
B. Clarification that tax treaties are not intended to be used to generate double non-taxation . . . .. 170
C. Tax policy considerations that, in general, countries should consider before

deciding to enter into a tax treaty with anothercountry ................................ 176

Bibliography



1 1 LR T TRT R rTape T
2 T RT P PP PRRTTPPS 9
1. T PP PRIEE 15
F1E BB EREALIEFRHES () EIRFEM oo 29
1. AR E BT E A B BUBREI AT - o eveeerrrmnr e 23
1.1 BBIIBERL  creeneeemnemmme ettt i e e 23
R 2 E - s 29

112 GRS LABREUBUACHNE PN T G2 —AOZEHERI -oovooeeeesesnessnecs 97

12 HARE PR ERREIHIIETE  ooooeerrrrrrr e 127
1.2.1 A RHRAY -oeeeeeereenererrertmmmttiiiiiiii i s s s s 199

122 FHFEHMILZEF --vveeverrernrrerniiiiiii i 127

123 REB GBI EE B BRIBTE) coooeeerrrrerrrnsrtiiii 127

124 JBEBELERES) ooceeerrroneremmmmiiiiiiiiiiiiiiiiis sttt s s ea e 129

125 HLBEE 138 4R B BUBT S ooeeerreeeneserunsetuniiiiiiiiiiiiiiciiitneiaeeanss 131

126 WENEEREGIAE NN ) UNERREBAIIEII ey 133

127 4TS =ERE R IR ceoverrrrniii 139

2. RE A A ELIE I E AR EBIRETG oo cverererersenmttnnitiiiiiiini e cans. 145
2.1 SEABIKERIBHIZGAEITEERBIEBIAL ccooererrer i 161
22 BHIEREEIERE - coceecorertoitunintoiiniiastnonss i iranssotinsveens snsnn canensness s e ssnassshas 167
0T EFEHWENERHIEF U EESERIETE - ovvoevrerrrrrerereeia e 171
3T SiESERKI ERE S R THIBUIBIEZER oo 177



BEPS
C1v
LOB
OECD
PPT
REIT
RIC
VCLT

Abbreviations and acronyms

Base erosion and profit shifting

Collective investment vehicles

Limitation-on-benefits

Organisation for Economic Co-operation and Development
Principal purposes test

Real Estate Investment Trust

Regulated Investment Company

Vienna Convention on the Law of Treaties



45 W% Al &

BEPS LA AR E R
CIV EARETH

LOB 1 25 B il

OECD S atfE S R RALS
PPT F2 H Ay
REIT Bt = A A AR G
RIC Z M E RG]

VCLT H W RATNY



Executive summary

Action 6 of the OECD/G20 Base Erosion and Profit Shifting (BEPS) Project identifies

treaty abuse, and in particular treaty shopping, as one of the most important sources of
BEPS concerns.

Taxpayers engaged in treaty shopping and other treaty abuse strategies undermine tax
sovereignty by claiming treaty benefits in situations where these benefits were not intended
to be granted, thereby depriving countries of tax revenues. Countries have therefore agreed
to include anti-abuse provisions in their tax treaties, including a minimum standard to
counter treaty shopping. They also agree that some flexibility in the implementation of
the minimum standard is required as these provisions need to be adapted to each country’s
specificities and to the circumstances of the negotiation of bilateral conventions.

Section A of this report includes new treaty anti-abuse rules that provide safeguards

against the abuse of treaty provisions and offer a certain degree of flexibility regarding
how to do so.

These new treaty anti-abuse rules first address treaty shopping, which involves
strategies through which a person who is not a resident of a State attempts to obtain benefits
that a tax treaty concluded by that State grants to residents of that State, for example by

establishing a letterbox company in that State. The following approach is recommended to
deal with these strategies:

« First, a clear statement that the States that enter into a tax treaty intend to avoid
creating opportunities for non-taxation or reduced taxation through tax evasion or
avoidance, including through treaty shopping arrangements will be included in tax
treaties (this recommendation is included in Section B of the report).

* Second, a specific anti-abuse rule, the limitation-on-benefits (LOB) rule, that limits
the availability of treaty benefits to entities that meet certain conditions will be
included in the OECD Model Tax Convention. These conditions, which are based
on the legal nature, ownership in, and general activities of the entity, seek to ensure
that there is a sufficient link between the entity and its State of residence. Such
limitation-on-benefits provisions are currently found in treaties concluded by a

few countries and have proven to be effective in preventing many forms of treaty
shopping strategies.

* Third, in order to address other forms of treaty abuse, including treaty shopping
situations that would not be covered by the LOB rule described above, a more
general anti-abuse rule based on the principal purposes of transactions or
arrangements (the principal purposes test or “PPT” rule) will be included in the
OECD Model Tax Convention. Under that rule, if one of the principal purposes of
transactions or arrangements is to obtain treaty benefits, these benefits would be
denied unless it is established that granting these benefits would be in accordance
with the object and purpose of the provisions of the treaty.
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The report recognises that each of the LOB and PPT rules has strengths and weaknesses
and may not be appropriate for, or accord with the treaty policy of, all countries. Also, the
domestic law of some countries may include provisions that make it unnecessary to combine
these two rules to prevent treaty shopping.

Given the risk to revenues posed by treaty shopping, countries have committed to
ensure a minimum level of protection against treaty shopping (the “minimum standard”).
That commitment will require countries to include in their tax treaties an express statement
that their common intention is to eliminate double taxation without creating opportunities
for non-taxation or reduced taxation through tax evasion or avoidance, including through
treaty shopping arrangements. Countries will implement this common intention by
including in their treaties: (i) the combined approach of an LOB and PPT rule described
above, (ii) the PPT rule alone, or (iii) the LOB rule supplemented by a mechanism that
would deal with conduit financing arrangements not already dealt with in tax treaties.

Section A also includes new rules to be included in tax treaties in order to address other
forms of treaty abuse. These targeted rules address (1) certain dividend transfer transactions
that are intended to lower artificially withholding taxes payable on dividends; (2) transactions
that circumvent the application of the treaty rule that allows source taxation of shares of
companies that derive their value primarily from immovable property; (3) situations where
an entity is resident of two Contracting States, and (4) situations where the State of residence
exempts the income of permanent establishments situated in third States and where shares,
debt-claims, rights or property are transferred to permanent establishments set up in countries
that do not tax such income or offer preferential treatment to that income.

The report recognises that the adoption of anti-abuse rules in tax treaties is not sufficient
to address tax avoidance strategies that seek to circumvent provisions of domestic tax laws;
these must be addressed through domestic anti-abuse rules, including through rules that will
result from the work on other parts of the Action Plan. The report includes changes to the
OECD Model Tax Convention aimed at ensuring that treaties do not inadvertently prevent
the application of such domestic anti-abuse rules. This is done by expanding the parts of the
Commentary of the OECD Model Tax Convention that already deal with this issue and by
explaining that the inclusion of the PPT rule in treaties, which will incorporate the principle
already included in the Commentary of the OECD Model Tax Convention, will provide a
clear statement that the Contracting States intend to deny the application of the provisions
of their treaties when transactions or arrangements are entered into in order to obtain the
benefits of these provisions in inappropriate circumstances.

The report also addresses two specific issues related to the interaction between treaties
and domestic anti-abuse rules. The first issue relates to the application of tax treaties to
restrict a Contracting State’s right to tax its own residents. A new rule will codify the
principle that treaties do not restrict a State’s right to tax its own residents (subject to
certain exceptions). The second issue deals with so-called “departure” or “exit” taxes,
under which liability to tax on some types of income that has accrued for the benefit of a
resident (whether an individual or a legal person) is triggered in the event that the resident
ceases to be a resident of that State. Changes to the Commentary of the OECD Model Tax
Convention will clarify that treaties do not prevent the application of these taxes.

Section B of the report addresses the part of Action 6 that asked for clarification “that
tax treaties are not intended to be used to generate double non-taxation”. This clarification
is provided through a reformulation of the title and preamble of the Model Tax Convention
that will clearly state that the joint intention of the parties to a tax treaty is to eliminate

double taxation without creating opportunities for tax evasion and avoidance, in particular
through treaty shopping arrangements.



AR RINLOBLA X PPTHUNA £ A MM %, HiRERERIIARK, SATGIARE
FIPNEBR . B, FEERNENETRC S0 SR E RN, HARTEAFMA RPN
bilsegyiyiizin

S TR DR XSO AT FSCR XRS5 T AR B (R P Bl L 1 Pl B B B (R PR BE R ( “ImefiR
PRUE" ) o PRI ER A ETERLUC N r B 3 2 T ) ) B SR AR Dy ki B B K AL S A AT P
TR EER, & E L ilix R, HBEBNIE RS (1) ERLOBAPPTAN; (2) X
PPTHUN;  (3) LOBREN, %l LARBGERIXT PN i 12 fif T i) 8 Rl 08 HE RO BIL AR

S5 18 ehad A S A O A P E W TR R . X SR B AERIY R RJLMEE . (1) B
N BEARB B BRI B A 1L 5y, (2) RUEAR G bl R U a] 0 2 ER IR T A8l
PRI A R BECESAEBEIZE 5, (3) —DSAKEI A4 RIS oL, ik (4) fERR
X BAE S = E B H B TS RBLRITE T, BBAL, G B st e B8 B A X %50 iy
FHIERT sl AR B O0 A 8 Y B B B B

A 4 TR RSB S v i S T FH RN AS JE LA %o P RO e [ Ay ik R 1 SRS SR e, A5 2o
LS HARAT BRI B 22 BRI P A A S SR R X o 4 3 IR T XFOECDBL Wi iy
SEUARIES, BTER R UM E A2 JCRE 19735 [ A S R B 2 . BRS04 I OEC DL
WP E A R E A BB XX — AU AR, B ATEBLC B E TP A BIPPTRLIY (e ALK F 55 E1E
OECDBLHC M E JEA R P AR BRI ) 22 BAM, M3k 5 e fR 8y H R ZEA Y1550 T R
RE SR DL I, 2 24 R 75 R AN

A o B R 1 O T B A0 PN B i R R AR B P IS (R R 30— )RR G iz Al
e BR i 4 24 15— 5 %ot Lo R AR 1] A 9 449 MU B FHT T W ol A I PR o) 44 249 [ %o JHL 8 R YA
B X — N (FELERFELEISh ) o 55 AR RBTEH B 302 BB (departure
or exit taxes ) , BIZJER (MABGEN) 4512 E S RSO0 TOR 251 K B 55, X E
MR TR ANEL . BUCEINE TEAS T R B O Il e TR 2 W B B R A 7

AR S2E B T TR R BOEAEBOFEB I E M EE” 85,

B UBLC P E VEAS BRI A 55, WA A BB B O AR ) H bR B AR BE , [RIE B 1k
HEEBL (RFAERROMEERL ) .

11



