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(“Use Less™— judicial restraint of death penalty in China) a2 —,

This publication has been produced with the assistance of the European Union. The contents
of this publication are the sole responsibility of the author and can in no way be taken to
reflect the view of the European Union.
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Book Series on Facilitating Reform of Death Penalty

Preface

After about two and a half centuries of debates, restriction and even abrogation of
the death penalty has been recognized by more and more international instruments , and
the pitch of cry for abolition of capital punishment becomes higher and higher.
Universal Declaration of Human Rights ( UDHR ) of 1948, as a programmatic
document of international protection of human rights, emphasizes the rights of life,
freedom and personal safety, which provides the jurisprudence basis for restriction and
eradication of death penalty. The Article 6 of International Covenant on Civil and
Political Rights(ICCPR) of 1966 of United Nations( UN) first specifies the restrictions
on application of capital executions in an international instrument. The following
American Convention on Human Rights ( ACHR ) and ECOSOC Safeguards
Guaranteeing the Protection of the Rights of Those Facing the Death Penalty make a
further restriction on death penalty. In 1980s, the Sixth Protocol Concerning Abolition
of Death Penalty of European Convention on Human Rights ( 1985 ), the Second
Optional Protocol Aiming at Abolishing Death Penalty of ICCPR (11989 ) and the
Protocol aiming at Abolishing Death Penalty of ACHR were successively adopted , so it
begins,in a certain extent, to become a rule of international law to abolish death
penalty. The preceding international instruments not only provide the international
legal sources for restriction and abolition of death penalty and impose party states with

corresponding legal duties concerning restricting and abrogating death penalty, but



establish a international mechanism guaranteeing the movement of restricting and
abolishing death penalty. The death penalty has lost its previous dominant status in the
criminal penalty system and it has become a universal orientation to restrict, reduce
and even eradicate death penalty. Along with this trend of social development, the
issue of restriction and abrogation of death penalty has become a hot topic among the
circle of criminal law in nowadays China. After years of joint efforts of theoretical and
practical fields,the Central Authority has made a wise decision to retrieve the right of
reviewing those cases with a possible capital sentence of prompt execution to the
Supreme People’s Court. Consequently , the Supreme People’s Court is now making
ready for reforming the current death penalty review system, which, although just a
practical procedural reform ,will certainly bring about a big breakthrough for restriction
and abolition of death penalty in China. Such a historical reform reflecting our social
civilization and legal progress is inevitably involved with the active participation and
diligent working of the field of criminal law. As for the death penalty system,not only
criminal legislation and criminal justice,but also criminal substantial law and criminal
procedural law, still require the theory field to make extensive investigations and
comprehensive researches and to propose maximum applicable reform suggestions.
The College for Criminal Jurisprudence Studies of Beijing Normal University ,as
the first and, at present, the only academic research organ in China specializing in
criminal jurisprudence that is independent and comprehensive entity, has won far-
ranging supports with high expectations from both fields of legal theory and practice
since it was founded in August of 2005. The College, of course, will undertake the
mission as its own responsibility to facilitate the development of criminal law and to
try its best to make more propositions on reforming criminal legislation and criminal
justice in our country. The main members of our college have been closely observing
and engaged in the progressive legal cause of facilitating our country to restrict and
eradicate the death penalty. For example,in 2003, we organized a class of scholars and
specialists initiating an intensive discussion over the important practical issue of

abolishing death penalty for non-violent crimes gradually in China,based upon which,



we published an English-Chinese bilingual book titled The Road of the Abolition of the
Death Penalty in China: regarding the Abolition of the Non-violent Crime at the
Present Stage in March of 2004, which aroused the society’s concern with death
penalty and exerted a good international influence in the perspective of protection of
human right and progress of rule of law;In May of 2004, we co-organized with the
Law School of Xiangtan University the Academic Symposium on Due Process for the
Death Penalty and published a book with the title of Probing into Due Process of
Death Penalty : Analects of the Academic Symposium on Due Process For the Death
Penalty in December of 2004 ; In August and December of 2004, we organized four
sessions on special topics of the Series Symposiums of Sino-British Joint Project of
Restricting the Scope of Application of the Death Penalty, which comprehensively
probed ,combining theory with practice ,into the issues concerning abrogating the death
penalty for economic crimes and property crimes;In March of 2005, we cosponsored
with the Culture & Education Section of UK Embassy an Academic Symposium on
Sino-British Application Criteria and Restriction of Death Penalty which focused upon
the issues concerning application standards of and restriction of death penalty;In the
Sino-America and Sino-Korea academic exchanges of criminal legal science which we
participated in recent years,the reform of death penalty has become a major subject.
Along with the foundation of the College, the issue of death penalty has become one of
the major research subjects with our closer concern. No sooner than establishment of
the College, we organized Series Forums Concerning Death Penalty Reform,where
speeches were chaired and delivered by famous criminal jurists and scholars, for the
purpose of being in concert with the Supreme People’s Court retrieving the right of
reviewing cases with a possible capital sentence of prompt execution and impelling the
theoretical researches on reform of the death penalty. In January of 2006, the College
published a book named Investigation and Legislative Perfection on Death Penalty
System, which is a collection of major research fruits and articles concerning the issue
of death penalty by the full-time and part-time research fellows of the College in recent

years, in the purpose of provide reference to our country’s judicial practice of



restricting and gradually eradicating the death penalty and the corresponding academic
researches. Meanwhile , the main members of the College have successively submitted
several research & consultation reports concerning reform of the death penalty to the
national legislature and the central political and legal departments ,such as Propositions
of Legislative Reform Concerning Five Common Crimes with Frequent Occurrence :
Focusing on Reforming the Application Standard of the Death penalty and Focusing on
death penalty in modern China: Summary of Academic Viewpoints on Restriction &
Abolition ,Application Standard and Reform of the Death Penalty etc. . In addition ,the
College established a center specializing in studies of the death penalty which
converging the corresponding research forces all over the country—The Research
Center of Facilitating Reform of the Death Penalty of Beijing Normal University, for
the purpose of being in concert with our country’s progress of rule of law in gradual
restricting and reducing the death penalty and attracting the research forces all over the
country to specially study the issue of reform of the death penalty,so as to propose
valuable and applicable advices facilitating national reform of the death penalty
system. In a word, as a research body specializing in criminal jurisprudence, we hope
that we can make more active contributions in restricting and gradual abrogating the
death penalty since which is crucial for the progress of rule of law in nowaday China.
With the preceding considerations and basing upon the previous research activities
and academic achievements, hereby we further establish Book Series on Facilitating
Reform of Death Penalty as an integrated section of Criminal Jurisprudence Library of
BNU. The publications of the Book Series may be either books on special topics or
article collections or valuable doctoral dissertations or translations of foreign literatures
and codifications. The authorship is mainly entitled to full-time and guest research
fellows besides other experts and scholars, domestic and abroad, engaged in criminal
jurisprudence. We hope the Book Series on Facilitating Reform of Death Penalty may
deepen the studies on the issue of the death penalty and arouse further concern and
attention of the society on the death penalty, so as to provide sufficient theoretical

preparation for our country’s gradual restriction and abolition of the death penalty and



to create a necessary social and cultural atmosphere.

In fact,the practice of the contemporary countries and regions under rule of law
has fully revealed that the extent of penal modernization and the popularization of the
correspondent basic concepts of criminal law,of which the legal destination and belief
of the death penalty is certainly inseparable, are important indicators of the legal
civilization and progress of the cause of human rights in a country and a society. We
firmly believe that the prudent restriction, gradual reduction and eradication as soon as
possible of the death penalty in China will do good to our legal civilization, human
rights safeguard and social progress. All colleagues engaging in legal science share the
common responsibility in appealing to the whole society to care the death penalty in
China and in making joint efforts to facilitate the modernization of legal cause and

safeguard human rights in China.

Prof. Zhao Bing-zhi
July of 2006
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