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Introduction to Imputed Criminal Liability

Introduction to Imputed Criminal Liability
Paul H. Robinson

Before Imputed Criminal Liability was
published in 1984, the standard American
conceptualization of criminal law doctrine
focused exclusively on offenses and defenses.
Offense definitions listed the elements that
would constitute a crime; the conduct,
circumstances, and results, as well as the
attendant culpability requirements, that had to
be proven to establish criminal liability.
General defenses defined the conditions under
which a defendant might have committed an
offense but nonetheless would escape liability
perhaps because his conduct was justified ( as
with self-defense or law enforcement authority ) ,
because his conditions and capacities at the
time of the offense made it difficult to blame
him for it (as with insanity or duress), or
because giving him a defense despite his

offense advanced some other important
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societal interest ( as with special limitations or diplomatic
immunity ).

The criminal codes of the era reflected this conceptual
framework. The Model Penal Code of 1962, which served as the
basis for the codification or re-codification of criminal law in
three-quarters of the states during the 1970s and 80s, was
organized around this offense-defense distinction. All of the
offense definitions were contained in Part II of the Code, titled
Definition of Specific Crimes. Rules governing the interpretation
and application of the offenses were contained in Article 2, titled
General Principles of Liability. Justification defenses were
collected in Article 3, titled General Principles of Justification.
Excuse defenses were collected in Article 4, titled Responsibility,
and in Article 2, titled General Principles of Liability.

But, as the Imputed Criminal Liability article makes clear,
the offense-defense distinction presents an importantly incomplete
picture of the functional organization of criminal law. Certainly
offenses and defenses are two key components of the doctrinal
structure. However, a third component is essential for the complete
picture-a component as functionally important as general defenses.

Just as general defenses bar liability for an actor, even though
he satisfies all of the elements of the offense definition, so too do
a collection of doctrines-doctrines of imputation-provide liability
for an actor, even though he does not satisfy all of the elements of
the offense definition.

The article surveys the wide variety of doctrines of imputation.
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Some doctrines impute to a defendant a missing conduct element
of the offense definition, as with the doctrine of complicity,
which imputes to accomplices the prohibited conduct performed by
the perpetrator. Other doctrines of imputation impute a missing
offense culpability requirement, such as the doctrine of voluntary
intoxication, which imputes to the defendant an awareness of risk
(recklessness) that he would have been aware of if he had been
sober, even though his voluntary intoxication rendered him
actually unaware of the risk. Other doctrines can impute both
offense objective elements and offense culpability requirements.

Yet, despite the importance of this group of doctrines and
their conceptual distinctiveness from offenses and defenses,
modern American criminal codes fail to recognize doctrines of
imputation as a distinct group and to segregate them from offenses
and defenses. Most of them are mixed into article 2, General
Principles of Liability.

Doctrines of imputation are important to recognize as a
distinct group with a unique function-essentially the reverse of
general defenses because such recognition brings conceptual and
practical clarity. But their recognition as a distinct group is also
important because it reveals the proper form of critique of such
doctrines.

There is nothing objectionable about imputing to a defendant
a missing offense element. It is no more objectionable than what
general defenses do: bar liability for an offender even though he

satisfies all of the elements of the offense definition. The
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imputation of a missing element is appropriate and fair because the
conditions required for imputation are typically such that they
provide a moral and practical justification for treating the
defendant as if he in fact satisfied the missing element. The
accomplice did not in fact perform the conduct required by the
robbery offense, but it is fair to treat him as if he did because he
assisted the perpetrator in the prohibited conduct. The intoxicated
offender was not in fact aware of the risk required by the reckless
homicide offense, but is fair to treat him as if he had been aware
of the risk because he would have been aware of it were not for his
decision to voluntarily intoxicate himself. ‘

Segregating doctrines of imputation into their own distinct
group allows us to see the similarity of rationale behind these
doctrines ; the conditions of any given doctrine of imputation are
typically such as to provide the rationale for treating the defendant
as if he had an offense element that he did not in fact satisfied.

This perspective is important because it allows us to better
evaluate the sufficiency of the claimed rationale for imputation. We
can, and should, ask as to each doctrine of imputation; do the
formal requirements of the doctrine in fact fully support the
imputation that is provided?

As the article makes clear, this form of inquiry comes to
different conclusions regarding different doctrines of imputation.
Some imputations are fully justified. Others are more problematic,
either because the conditions authorizing imputation only weakly

support the imputation, or fully support only some of the instances



Introduction to Imputed Criminal Liability
5

in which imputation occurs. The doctrine of voluntary
intoxication, for example, is one that is fully justified in many
cases, but in other cases imputes too much, and still others imputes
too little.

Whatever conclusion one comes to about the propriety of any
given doctrine of imputation, it is hard to deny that these doctrines
deserve recognition as a distinct conceptual group as important to
the functional framework of criminal law as are offenses and

defenses.
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