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HF—RFR L AR F AR R e R A SR IR R P BUE T R
W+ (1. M.) B2 BT, BRTER AR A S EAMELERAERA,
RREREENEFEAABERFEMZ —, 2014 4F 325 B L4 3k ML
“ P2 BRA T BT PR IR BT L (B R L 2 B AR M
B RRRAT" S o L € Y S R PN — A — B R AR S

b bR KRG (4 E A L TRESIN K FHRRF X
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ICSID Convention

TPP
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EERRGE

United Nation Conference on Trade and Development
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International Centre for Settlement of Investment Disputes
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Convention on the Settlement of Investment Disputes

between States and Nationals of Other States

LT B 55 HA 2 17 BV 4 B A 24

Foreign Direct Investment
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International Court of Justice
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General Agreement on Trade and Tariff
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Dispute Settlement Understanding
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South African Development Community
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R A4 1 1 T AR 2 AR, 7 [ PR W ik U R
ik, AR BEE S PR SRR A ik, BRI R
Ak i, BAE RS Mk RZE 21 (UNCTAD) /Y
Gt R, HE 2014 FLRBHAFANRBECEET T
3271 4, K& T 2926 4~ XUk £ ¥ 55 25 (BIT) H1 345
NHAb b E O IR E R R ABENE K KBS TR
YIHEAE AR TP E CR R AR R . R 2014 FE Y
BB ZAT T 608 &, W K99 THR2IHT
A 1o R RAILAG T AH H 2 R AT AT, IR SE B
1 4 i U AR 2 TR — 2

[1] UNCTAD, World Investment Report 2015; Reforming International
Investment Governance , United Naitons; New Yorkand Geneva,2015,p. 106. 4~
RN T AR R F AR = SV R0 B B LA B L
LIRB| A PEK 2% MO LA SR AR, (E R A R MR AR B AN R LA
sARY A B PT RERXGAR B E R . ARHE UNCTAD MiH8 iR 2 28R
P B AU AR BT 56 R UEAT R I, 7 3 — P %07 14, 000 A~ XUl 8 ¥ 5k 44,
See  UNCTAD, World Investment Report 2011: Non-Equity Modes of
International Production and Development, UNCTAD/WIR/2011 , United Nations,
New York and Geneva,2011,p.93.

(2) UNCTAD, World Investment Report 2015; Reforming International
Investment Governance, United Naitons: New York and Geneva,2015,p. 122,

001



E BRI B A PR ABBEHAR

{ELS Bl 2052 FE (O 1 i, %8 9% ok i T BE 7S O & . — T
T, (a8 B A o PR AC L SRR f T B AR AP B T A B A 2, T AR GE [ O 4
PERBER A A LR 25 BT R B RSB E AP, X LA, LA Santa Elena
v. Costa Rica'') Fil Metalclad Corporation v. Mexico'?) J{83& 5% T ER
b2 % e B A8 T R oL 2 40 U L 5 5 — T, el JRE A Ak B SR A AL
9% 4 L9 H5E AR IR SR BL A9 58 1 B 20480 R — 30 A R EE = R AR R
BN E——1U1 SGS v. Pakistan (31 1 SGS v. Philippines () P4 1) £
JEE X AP < 2% 2K 0 i R, 3 T BE 6 E PR AR BT PR T Il B A A
BL” 050 [ BRI I 1 3 4 i) 1 5 o 6 JE %o 8% W 2 2 O A BE RS I
Ko Fh . PPERREEAE R A B X R 2 B i R 52 BB 2F A AR BURF L 2L
HBIEEMARS S HEmN ., X2 577035 5BUAR R AR RE T i
T ] — 4 98 43R AT REA — BN TR . e ah, B4 09 [ PR 4R B fh B IR 32
T o o R A S ) 17 5% B o K 22 [ o R S e R RE 2L LA A R S i U Y
gy h B, R A OCER A S Tk, F i T e A R
PAUE AR Wi — 77 7R 48 SR A B X an faf iz IR A W K, 2
AN E RGP R IE AL S B P A S AE R AR R T 2 RS

KA O BIE, B BEANMREE BT L0 A5 5 Mt S 7R
FTfmme PRk S B b R 0 2k 2 B 2R R & SRR AR [ 10 7= A= 43 B 5F A HE
R, FRARRBAEE BR L B E AN F T, S5 B b A4 ) B 4 A AR
K43 B A% A R 2R 2 4 e B ) R 6 0 T L I o 4 i e e U 119) K 2 K

[ 1) Compaiia del Desarrollo de Santa Elena,S. A. v. Costa Rica,ICSID Case No. ARB/96/1.

(2] Meralclad Corporation v. The United Mexican States ,1CSID Case No. ARB(AB)/97/1.

[3) SGS Société Générale de Surveillance S. A. v. Islamic Republic of Pakistan ,ICSID Case No.
ARB/01/13.

(4] SGS Société Générale de Surveillance S. A. v. Republic of the Philippines,ICSID Case No.
ARB/02/6.

[5) Susan D. Franck, The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public
International Law Through Inconsistent Decisions, Fordham L. Rev. ,2005(4).

(6] R. Y. Jennings, General Course on Principles of International Law, Recueil des Cours 121,
Netherland ; Martinus Nijhoff,1967.
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FriPak 2 80 5 R AR ERA G B PR B R A R AR Mt R B &
AR N E 4 W N EE, BRI AR TR, DL 1959 1B E S
WA ST RS — R e 2 ) o GER | B 2R B 2 —Fh BOR BT R 2
HYE, PRI RGH BRI A HLUE B R R H 5 R M 2 )
PRI ¢ 7= A i 24 | R RIE 7 & A 2] 2y i SR i [ 2R 1) 4 4 i it DR BIL R
XA Y AR AR IS LA SR A I SR S i S 32 (4. S rh 4 24 SR (R B8
F7RGE T L 2k 2 b i — SE R 3 | SR T B 2 Ok B 22 1) 2% 24 v L E 48 E
#H—7R I8 E i =X, S S B BOAYE I R A IT IR A s i . SRk
ANEE R FAE L TERRA" . W SGS v. Pakistan D EEE RS H
RUL BT R rh R G SV BE e AR TE BE % R AT R T it
K], ZHEOLT R E KA Rk B 5T SO 5 5 24 45 45
RANT, Ry TR S 1 8 B e R AT 2R, 2 R X K ik [ SRR I 9 SR A A
“H el R T BRI R RE RS X, BAh, BRIk th KR
U148 % 2 24 0 DX S8 57 5 9 s 2L, A 6 R 8 M 4 ) PR HE th R B 1R,
(AR IE (2 LA AR T 33 (5 7 ] 488 0 o 4 ST o — 8010 2 ke 5 6 R
A IS B 58 FE PR BT AR P B R AR R M . R E PR
O (R A AR T SR 2 B A E R Y R R O o, ML IRIE S 5 MR Y %5
7RI RSB 0 G AP, A BEOE CRIE B 2 AN [R] ) o 8 e 2 Ak 2HAE ) i 1
ARSI A — B S BB E D, XA B T 5 iR [ PR 9E
&k H AT E G A fE AL, (RS A (@ Bk JFEe i g,

TR
AR BRI — Ml 2 {BUE AR 24 B 40 45 1 M e A (T T2 M0 4% | £ Wl e
R LTI TR M R 2R 249 SO 2 el B R, T EL R T AR ERIA A 4K

[ 1] Anthony Aust, Modern Treaty Law and Practice, Cambridge; Cambridge University Press,
2000.

(2] 20094 12 H (85 ESENTHEIT T B a5 e , e 2051 F 2010 4541 2011 4R80T
SEWTHUR P8 R At A=



[ R $ P B SR L IR AR 52

(75 A T R AR, (R 2 S Al itk U H R B SRR A4S R
LY AR TR AT 4 52 1) 2 29 v BAR SR Rr B An vl A0 7 3, il
WO T SRR P O FF AR KRR B B R4 45 H 1) R4
A, FERERAREMRY, B TBOAMAT EAER KRR EZOA N
R S A REM IR RBUR A , BCE PE A 48 & AR 8 [E AR S E B B P ey A
2RI %A E AR R B AR HEA QBT SR (e iz . BT i,
Fe 9% 45 24 v ) SR N 22 i A B A R 4 20 B O BOA BRI, BIEE R A 1 AR 203
A REEFMA T EE R AN EARREREE L, BER&REJLE, EE
PR AR ER LA B 1 A SR (I 4 2 1 A X BAR R Rk R
XA T WA,

ARG PR P R A RRA EEAIEISE L, B8R
FHHe A4 A — 301 (unreasonable inconsistencies ) 7] £ £ 28 fiff 3 T 9%
S PRI A2 TBE , JE 5| A [ Bt 2 0 i — il R e R, — T T, &
Fofr 52 2 P B2 AOBEAR, BT URRpILa | SRR AU 4 i i R O v LS i
e ik A 4 o5 T A 4 5 o — T T, — 6 [ SR B T S AR i ) 7
AR Z R0 B R 4 02D B B e 4 1ICSID i 32 45 1 U A, ZEOKGR
(ICSID A%y, EREERFS B RIZE S Bk MM EE K B R 5
B P AT E A E PR 0T & L) B AR AE U & R L R AAE 2012 £ 6 H
HHE AR 9E A A s BB A SRAB 7EJE AR T L8 S i fdf R 25 R, X [ B
B A I BR TS &R b E R, WS Rk [ R —— R A 5

{ 1) ICSID,Ecuador Submits a Notice under Article 71 of the ICSID Convention, July 9,2009.
http://icsid. worldbank. org/ICSID/FrontServlet? requestType = CasesRH&ctionVal = OpenPage&Page
Type = AnnouncementsFrame&FromPage = NewsReleases&pageName = Announcement20 ( last accessed on
22 May 2012) #i4}% ICSID A20%5 71 AR HLE MBS A B AELE G 6 1~ A A4, s th 5 E W # 7€ 2010
1A 7 H L JEMERENRHT ICSID /4,

[2] ICSID, Bolivia Submits a Notice under Article 71 of the ICSID Convention, May 16,2007.
http://icsid. worldbank. org/ICSID/FrontServlet? requestType = CasesRH&actionVal = OpenPage&Page
Type = AnnouncementsFrame&FromPage = NewsReleases&pageName = Announcement3 ( last accessed on
22 May 2012). BEAI4ETE T 2007 4F 11 A 3 HIEGEH ICSID 244,

(3] Bilaterals. org, India Plands to Abolish ISD Clause in FTAs, 6 April 2012, http://www.
bilaterals. org/spip. php? article21295 ( last accessed on 22 May 2012).
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TEBUNTE 2011 4F 4 A 8RATFE AR A 22 B AE DU 1% B8 40 20 0 X 051 55 v e
g | A% —— 7R I [ S g e Ak L) BURF A9 X — A BE LA 2012 4F 4
H S35 1, — 45 BUN B 5L RS FRIOCRI TR 22 78 85 KOF PR A 6 R B E
(‘TPP) i A Br 8 R Ak L 2 ) ALkt , TR AR) o F o 2 [l P2 ¢
A AR REIC R T T IE B A 1 BT 2R 2 A R 5 1 T LR AIE R EE X
W AR LY BRI A & 1 A & B A — B, i (R R A Bk B 2
TE., FRH P A 0045 L0 12 A3 U L ) P 5 R Y 25 5 AR RE RS 0 A 2 AT
A T A ) TR, 8 G S 2 5 O BT N .

FEl PR AN ) T [ P o Bt , (P BE AR 2 SR AL AL, SE I Y e Ak ke
X T SR R, 3 A A ] e 2 % T A ] R AR BB A 49 ARk
HEGIEHARFERE, WRBE FPHRUE B S % B S R 69 7 53 70 i D X
BGOSR AT AR BE , NE PRk R FORE M S it — 8 2 BUE PRk
WA L3040 Xt ICSID B8 A #E BT VR &R D B BIF 9 th 3R B, P #RETE
i B AR 2t S IRARZ R R A ARHE | T EL X T e 80 G i 16 3 X SeAR AR 0 0
TG, PRIt AT FEECTE AR 24 A A e () T, A {SU BB (o o B 1 T XoF A ) i 2K
S KT REARFF— B AR AR | B S A& FRAY R — Btk , T 5 AR ol BE i 5 05
PEFEAIL” , i HL UL RER 1k FE PRk i i Aok, HEsh M PRt stk KR IT A R

7T FE PR B s b B9 2R 2 B B R A B S, R R

[ 1) Kyla Tienhaara and Patricia Ranald, Australia’ s Rejection of Investor-State Dispute Settlement . Four
Potential Contributing Factors, Investment Treaty News, July 12,2011, http.//www. iisd. org/itn/2011/07/12/
australias-rejection-of -investor-state-dispute-settlement-four-potential -contributing-factors/ ( last accessed on 22
May 2012).

[2] Investment Treaty News, Australia to Reject Investor-State Dispute Resolution in TPPA, April
13,2012 http.//www. iisd. org/itn/2012/04/13/news-in-brief-7/ (last accessed on 22 May 2012).

(3) “EPREOER L (fragmentation of international law) £ 28 5| 2 [ bkt £ #4185 41
2002 ‘FIK A E EEREE R LW 54 RS uE s K R EERE AL BRE N SRy B ae
[ B 45— TAE R PG T2 TRBFIEA . 2006 4R FFFT 4L M PRk & A 24 S8 JE &
BHRZE T — O BF sy . AR BRI B A B T E PRI R B AR [ AR TR A A AR
LT - R [ 5] Y B IR R S (I R M 1) S A A R R A R
FEW AW FL” ., See International Law Commission, Frangmentation of International Law: Difficulties
arising from the Diversification and Expansion of International Law, Report of the Study Group of the
International Law Commission, 13 April 2006, UN Doc A/AC.4/L. 682.

(4] T (REFREZHAL BRI SAFL)  RGEFERIFT2007 4555 1 4,
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LARA RSO R RABESE — 2 E R RS & R R A
R S hE i+ EER, AEERERALRE A A5 hE, # Rk
b EBUR BN A RS, SRTTX AR B AR A A R XD B
— 7 T E 88K AT LUARAIE o [ ) X AMR S RS B bR R (B R S — T
T A1 R A AR AP A B A ) 8 R o R S K BT A X
% . R EENR  EERRRE S , PEC AR ES R, SR 2007
AR LR EE ) ( Tza Yap Shum v. Peru) T UK# B3 ob B BF 20T B9 XA £
YA A UEAT T M2, 2011 A @9 R 4 2 5820 ( Ekran Berhad v. People's
Republic of China) S 2 vh & AU By . 78 I BRBE 3 AP 3 b i) 2k 24
e, — 7 A B T IRATT T AR AR i R BE A o B SEAR  SR T B R R U 0
X A4 ] A TE 8 T 5 55— A B T IRATE SRt B rh e 7 & 2
BHP A E A G . HETIR EA OCRE TIEFE A T E By BIT JEA i iof
7t E PR TR 09 R 24 R FRATTRT LA T i BLAR SR s & S, AT 4
HAFETATA C EF I AR AEA 1R B0 R 0RH) b 3 4 s 4k B Fe AT 9 [
Z A g, AT AR 35 T3 /Y BIT RA) , JCH R IEAE#EFT Y b AR RGRH)

= . BRMAEIR

Hil, Z MR ERRE AR ZRAMBEOCHIEAZU, 1. R
Weeramantry % & (9% P #& 0 9 & 29 #% B ) ( Treaty Interpretation in
Investment Arbitration) J£16%5 N 1L 58 — A L1 TLA IBFGE B B E 1R, %
Foxf E PR R AR Y S AR R AT T AR 40T, Bt KB R A BT T
I o 38 T v 268 B 114 2% 240 e TR 52 BB 5 R A ] o 4 R BE S BR 1 S R) , 3430 17
] P 8 0 ol B 1 512 B X [ B i BT 7 A 5 L2 ) IR AT T ik

(1) Tza Yap Shum v. Republic of Peru ,ICSID Case No. ARB/07/6. %ET 2011 47 7 7 H
HE , AR R 8] TR SR, RS T 2001 4 11 ARG T R AR AR

[2] Ekran Berhad v. People's Republic of China,ICSID Case No. ARB/11/15. ZEW k—15
A TG 4% 7% # L R EEORF, T 2011 4E S A 24 H BRI (RGBS T 2011 4E T A
22 Hik s eb ok,

(3) J. R. Weeramantry, Treaty Interpretation in Investment Arbitration,Oxford. Oxford University
Press,2012.



