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Abstract

Trademark distinctiveness theory is throughout the whole trade-
mark law system, and it, so to speak, is the basis for the effective
operation of trademark law system. A registered trademark should have
distinctiveness, and a logo, which has no distinctiveness, can’t be
used as a registered trademark, unless it has a second meaning. A
classical method is formed in legal practice to judge trademark distinc-
tiveness, dividing distinctiveness into inherent distinctiveness and ac-
quired distinctiveness. To be specific, trademark, according to its
strength, falls into fanciful mark, arbitrary mark, suggestive mark,
descriptive mark and generic. The first three marks, due to their strong
discernment, are considered to have inherent distinctiveness, while
descriptive mark can’t become a trademark unless its second meaning is
proved, and this is called acquired distinctiveness. Generic, as far as
its nature is concerned, doesn’t have distinctiveness, so it can’t be
used as a trademark. The core problem of trademark right verification
system is the cognizance of distinctiveness, and the concept of distinc-
tiveness in trademark infringement system is particularly important as
well. When likelihood of confusion is demonstrated, trademark distinc-

tiveness needs to be judged; especially that trademark’s acquired dis-
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tinctiveness is one of the component factors of the multifactor detecting
method for likelihood of confusion. Trademark dilution theory is linked
more closely to the concept of distinctiveness, and only well-known
trademarks can enjoy antidilution protection. However, the recognition
of well-known trademarks is also involved with the judgment on distinc-
tiveness.

The strength of trademark distinctiveness is everchanging, and
this change is reflected in the use of trademark. As more and more at-
tention is paid to the use of trademark in legal practice, acquired dis-
tinctiveness has become a research emphasis. The division between in-
herent distinctiveness and acquired distinctiveness is not the only crite-
rion for judgment on trademark distinctiveness. As a matter of fact, this
division has also led to excessive preference for trademark with inherent
distinctiveness in trademark protection, so it’s necessary to make a sys-
tematic study on distinctiveness theory, to correct theoretical and prac-
tical problems. The fundamental role of trademark distinctiveness is to
play a part in identifying trademark’s source so as to reduce
consumers’ search costs. Trademark is information source, and the in-
formation is formed by enterprises in market competition. There are
search costs for the acquisition of consumer information, and the infor-
mation contained in trademark has lowered trademark owners’ expendi-
tures for market access, because consumers have less difficulties in i-
dentifying trademark in relevant market. It can also be said that the
stronger trademark distinctiveness is, the more conductive it is for bus-
iness subjects to stand out from market competition, so trademark own-

ers hammer at brand building, to enhance and maintain trademark dis-
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tinctiveness. The substantive characteristics of trademark distinctiveness
lie in source identification, but it’s partial to just understand trademark
distinctiveness within the field of source identification. Such concepts as
strength of trademark and brand reputation have already narrowed down
to such a core concept of distinctiveness, so trademark is no longer a
symbol for source instruction, and the multiple functions and roles of
trademark also have impacts on interpretation of trademark distinctive-
ness.

The advent of a trademark’s saliency characteristics in other as-
pects depends on its use. We might as well make discussions on the in-
tensity change of trademark distinctiveness from more diversified re-
search perspectives. A study in legal dimension usually interprets brand
as a synonym of trademark, but there are differences between brand
and trademark, for brand has symbolic significance. After used, trade-
mark gets an affective content which affects consumer choice. Brand
reputation actually reflects consumers’ impressions on trademark, so
when trademark becomes brand, it means that trademark distinctive-
ness is enhanced. The intensity of trademark distinctiveness will also in-
fluence the protective range of Trademark Act. Trademark Act protects
trademark owners’ investment in maintaining and enlarging trademark
distinctiveness, and the advent of initial interest confusion, post-sale
confusion and trademark dilution theory is for the purpose of protecting
the trademarks with strong distinctiveness. The ultimate goal of brand
strategic development is to create brand culture. The researches from
brand science and legal culturology indicate that consumers are affected

by the information conveyed by brand, and at the same time,
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consumers also use the information to show their views on brand. In a
manner of speaking, consumers are a founder of trademark distinctive-
ness, so consumers benefits can’t be ignored in the interest measure-
ment of trademark right protection. Some trademarks are cultural sym-
bols, and trademark holders have the intention to use the good impli-
cations in the cultural symbols to describe their products. And those
fanciful marks will also get cultural connotations after used, so it can
be said that trademark distinctiveness also represents a trademark’s cul-
tural connotations, and preventing trademark from being diluted is
considered to be preventing trademark’s cultural connotations from be-
ing damaged. Trademark gets a cultural connotation and then conflicts
with public interests. Because trademark is a shared resource as a cul-
tural symbol and the use of it should be free, it’s necessary to further
improve the concrete criterion rules in trademark infringement system,
to balance the interest of all parties in use of trademark.

Trademark distinctiveness quartering divides the strength of trade-
mark distinctiveness in ascending order to determine the protective
range of trademark. But this division is not always clear, because there
are always various categories of compounds in practice. The boundaries
of trademark quartering are not always quite distinct from each other,
which is the inherent shortage of trademark quartering. Along with the
continuous development of trademark types, quartering has been in-
creasingly oppugned. Especially, it is far-fetched to make an explana-
tion by using this rule to judge the distinctiveness of a new-type trade-
mark. The disadvantage of the classification theory of trademark law is

that the proposal of conclusion is law’s assumption of consumer cogni-
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tion, and the one-sided cognition leads to the distortion of conclusion.
Empirical analysis from cognitive psychology indicates that consumers
rely largely on non-verbal visual cues to judge trademark distinctive-
ness, such as the location of logo or the size of logo on product packa-
ging rather than relying solely on trademark’s semantic meaning. Empir-
ical analysis shows that the recognition function of descriptive mark is
not inferior in any respect to that of suggestive mark, fanciful mark or
haphazard mark. In a manner of speaking, all the word trade marks,
which are not a common name, should be protected by law as long as
they meet the requirements of “use of trademark”. The excessive pref-
erence for inherent distinctiveness in theory and juridical practice
thinks that a trademark’s inherent distinctiveness should be more pro-
tective to it, and such a view does not stand up to scrutiny. As a matter
of fact, the importance of acquired distinctiveness in trademark theory
is increasingly prominent, so that the judgment on trademark distinc-
tiveness has become a key issue. The concept of inherent distinctiveness
is beneficial to improving the efficiency of distinctiveness judgment,
yet many trademarks are descriptive, their second meaning needs to be
proved. When proving the second meaning, right holders should dem-
onstrate that for consumers, trademark is used to distinguish products’
single source or anonymous source rather than describe products them-
selves. In the juridical practice of China’s Trademark Law, the applica-
tion of empirical evidence is not valued, yet the key to proving trade-
mark distinctiveness is that consumers become aware of trademark’s
function in source identification, and it’s necessary to make an empiri-

cal analysis in consumer cognition. The effectiveness of empirical evi-
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dence should be recognized and promoted in future juridical practice.
Questionnaire survey is a common form used to prove trademark’s sec-
ond meaning. It should be noted that some methods will affect courts
from adopting survey results in investigation.

Trademark distinctiveness theory affects the construction of trade-
mark acquisition system and trademark infringement system. The most
important impact of trademark distinctiveness theory on trademark ac-
quisition system lies in the division of the public domain of trademark.
Trademark is a culture symbol. Some famous trademarks have even be-
come part of pop culture. This puts forward new demands for the defini-
tion of the “public domain” in Trademark Law, so that not only should
an analysis be made on whether or not the usage requirements of com-
petitors be considered for trademark registration from the perspective of
competition, but an analysis should be made on whether or not this us-
age will cause unjustifiable monopoly on cultural resources. Trademark
is not limited just to such elements as character, pattern, color, voice
and odor, etc., and anything that has distinctiveness can be regis-
tered as a trademark. For the registration of those special marks, trade-
mark distinctiveness theory should be used to analyze their possibility of
registration. Distinctiveness theory analysis indicates that the registra-
tion of single color mark is possible, and the key to registering a color
mark is to prove the color has non-functionality. There are controversies
as to whether or not color mark has inherent distinctiveness and how to
prove inherent distinctiveness. At present, if color has no particularity ,
it’s necessary to prove the acquired distinctiveness in the combination of

specific service conditions when it is registered as a trademark. Sound



