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Introduction to Two
Major Legal Systems

'UNIT &Y

(SRR 7 T
Key Concepts

common law - civil law adversarial procedure inquisitorial procedure
natural law cross-examinations

Learning Objectives
1. Understand the concepts of civil law system and common law system.
2. Understand the differences between adversarial procedure and inquisitorial procedure.

3. Be familiar with the differences between civil law system and common law system.

&) Civil Law System'

The Civil Law System is the oldest and most influential of the legal families. It is derived from
Roman and Germanic practice. As distinguished from public law, the body of the law deals with
rights of private citizens. It is also called Romano-Germanic Family or Continental System. The
French Civil Code of 1804 and the German Civil Code of 1896 are now regarded as the very basis of
the modern civil law.

Civil law is a legal system inspired by Roman law”, the primary feature of which is that laws are
written into a collection, codified, and not (as in common law) interpreted by judges.

Conceptually, it is the group of legal ideas and systems ultimately derived from the Code of
Justinian® | but heavily overlaid by Germanic, ecclesiastical, feudal, and local practices, as well as
doctrinal strains such as natural law®, codification, and legislative positivism.

Materially, civil law proceeds from abstractions, formulates general principles, and

distinguishes substantive rules from procedural rules. It holds legislation as the primary source of
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law , and the court system is usually inquisitorial, unbound by precedent, and composed of specially
trained judicial officers with a limited authority to interpret law. Juries separate from the judges are
not used, although in some cases, volunteer lay judges participate along with legally trained career
judges.

The principle of civil law is to provide all citizens with an accessible and written collection of
the laws which apply to them and which judges must follow. It is the most widespread type of legal
system in the world, applied in various forms in approximately 150 countries and oldest surviving
legal system in the world. Colonial expansion spread the civil law system and European civil law has
been adopted in much of Latin America as well as in parts of Asia and Africa.

The civil law system takes as its major inspiration Roman law, and in particular the Corpus
Juris Civilis of Emperor Justinian, and subsequent expounding and developments in Medieval Roman
Law. Roman law was received differently in different countries. In some it went into force wholesale
by legislative act, i.e., it became positive law, whereas in others it was diffused into society by
increasingly influential legal experts and scholars.

Roman law was in place in the Byzantine Empire until its final fall in the 15th century.
However, subject as it was to multiple incursions and occupations in the latter Middle Ages, its laws
became widely available in Western Europe. It was first received into the Holy Roman Empire partly
because it was considered imperial law, and it spread in Europe mainly because its students were the
only trained lawyers. It became the basis of Scots law, though partly rivaled by feudal Common law.
In England, it was taught academically at Oxford and Cambridge, but underlay only probate and
matrimonial law, inherited by canon law when secularized , and maritime law, adapted from the law
merchant through the Bordeaux trade.

Consequently , neither of the two waves of Romanism completely dominated in Europe. Roman
law was a secondary source that was applied only when local customs and laws were found lacking on
a certain subject. However, after a time, even local law came to be interpreted and evaluated
primarily on the basis of Roman law (it being a common European legal tradition of sorts) | thereby
in turn influencing the main source of law. Eventually, the works of Civilian glossators and
commentators led to the development of a common body of law and writing about law, a common
legal language, and a common method of teaching and scholarship, all termed the jus commune, or
law common to Europe, which consolidated canon law and Roman law, and to some extent, feudal
law.

An important characteristic, beyond Roman law foundations, is the extended codification of the
adopted Roman law, i.e. its inclusion into civil codes. The system of codification has its origins in
the Code of Hammurabi, written in ancient Babylon during the 18th century BC.

The concept of codification was further developed during the 17th and 18th centuries AD | as an
expression of both Natural Law and the ideas of the Enlightenment. The political ideal of that era was
expressed by the concepts of democracy, protection of property and the rule of law. That ideal

required the creation of certainty of law, through the recording of law and through its uniformity. So,
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the aforementioned mix of Roman law and customary and local law ceased to exist, and the road
opened for law codification, which could contribute to the aims of the above mentioned political
ideal.

Another reason that contributed to codification was that the notion of the nation state required
the recording of the law that would be applicable to that state.

Certainly, there was also reaction to the aim of law codification. The proponents of codification
regarded 1t as conducive to certainty, unity and systematic recording of the law; whereas its
opponents claimed that codification would result in the ossification of the law.

In the end, despite whatever resistance to codification, the codification of European private
laws moved forward. Codifications were completed by Denmark (1687), Sweden (1734), Prussia
(1794), France (1804), and Austria ( 1811 ). The French codes were imported into areas
conquered by Emperor Napoleon and later adopted with modifications in the Netherlands ( 1838) ,
Italy and Romania (1865), Portugal ( 1867), Spain ( 1888), Germany (1900), and Switzerland
(1912). These codifications were in turn imported into colonies at one time or another by most of
these countries. The Swiss version was adopted in Brazil (1916) and Turkey (1926).

Because Germany was a rising power in the late 19th century and its legal system was well
organized, when many Asian nations were developing, the German Civil Code became the basis for
the legal systems of Japan and South Korea. In China, the German Civil Code was introduced in the
later years of the Qing Dynasty and formed the basis of the law of the Republic of China, which
remains in force in Taiwan.

Some authors consider civil law to have served as the foundation for socialist law used in
Communist countries, which in this view would basically be civil law with the addition of Marxist-
Leninist ideas. Even if this is so, civil law was generally the legal system in place before the rise of
socialist law, and some Eastern European countries reverted back to the pre-Socialist civil law
following the fall of socialism, while others continued using their Socialist legal systems.

Several legal institutions in civil law are similar to institutions in Islamic law and jurisprudence
during the Middle Ages, and some have suggested a borrowing. For example, the Islamic Hawala

institution is the basis of the Avallo in Italian civil law and the Aval in French civil law.

@ Common Law System’

Common Law System is also called Anglo-American Law System ( British-American Law
System ). It is the legal system of England and countries that were once English colonies. It is based
on court-made rules and precedents. An import aspect of the common law is its basis in the
customary practice of the courts, and the term itself is often used to describe that part of English law
that is not based on statutory law or legislation.

Common law ( also known as case law or precedent) is law developed by judges through
decisions of courts and similar tribunals rather than through legislative statutes or executive branch

action. A “common law system” is a legal system that gives great precedential weight to common
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law, on the principle that it is unfair to treat similar facts differently on different occasions. The body
of precedent is called “common law” and it binds future decisions. In cases where the parties
disagree on what the law is, an idealized common law court looks to past precedential decisions of
relevant courts. If a similar dispute has been resolved in the past, the court is bound to follow the
reasoning used in the prior decision ( this principle is known as stare decisis ). If, however, the court
finds that the current dispute is fundamentally distinct from all previous cases (called a * matter of
first impression” ), judges have the authority and duty to make law by creating precedent.
Thereafter, the new decision becomes precedent, and will bind future courts.

In practice, common law systems are considerably more complicated than the idealized system
described above. The decisions of a court are binding only in a particular jurisdiction, and even
within a given jurisdiction, some courts have more power than others. For example, in most
jurisdictions, decisions by appellate courts are binding on lower courts in the same jurisdiction and
on future decisions of the same appellate court, but decisions of lower courts are only non-binding
persuasive authority. Interactions between common law, constitutional law, statutory law and
regulatory law also give rise to considerable complexity. However stare decisis, the principle that
similar cases should be decided according to consistent principled rules so that they will reach similar
results, lies at the heart of all common law systems.

Common law legal systems are in widespread use, particularly in England where it originated in
the Middle Ages, and in nations or regions that trace their legal heritage to England as former
colonies of the British Empire, including the United States, Malaysia, Singapore, Bangladesh,
Pakistan, Sri Lanka, India, Ghana, Cameroon, Canada, Ireland, New Zealand, South Africa,
Zimbabwe , Hong Kong, and Australia.

0 Main Differences Between the Two Legal Systems

The common law is based on court decision or precedents whereas the civil law’s grounds for
deciding cases are found in codes, statues, and prescribed texts. The way in which the common law
spread around the world is different from how the civil law was distributed. Those nation in which the
common law developed are Australia, Canada, India, Ireland, New Zealand, and the United States.
Most European continental nations and Latin American nations are civil law nations.

Common law is a matrix of case law and statutes; it uses the jury system and the doctrine of
supremacy to limit the actions of the government. The common law adopts adversarial procedure’
while the civil law uses inquisitorial procedure’. The adversarial system ( or adversary system) of law
is the system of law that relies on the contest between each advocate representing his or her party’s
positions and involves an impartial person or group of people, usually a jury or judge, trying to
determine the truth of the case. As opposed to that, the inquisitorial system has a judge (or a group
of judges who work together) whose task is to investigate the case. The adversary procedure requires
the opposing sides to bring out pertinent information and to present and cross-examine witnesses.

This procedure is observed primarily in countries in which the Anglo-American legal system of
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common law predominates.

Under the adversary system, each side is responsible for conducting its own investigation. In
criminal proceedings, the prosecution represents the people at large and has at its disposal the police
department with its investigators and laboratories, while the defense must find its own investigative
resources and finances. Both sides may command the attendance of witnesses by subpoena. If the
defendant is indigent, his attorney’s opportunities for a broader investigation are limited by the
provisions of the jurisdiction in which the trial is conducted. In criminal law under the adversary
system, the accused need not be present in grand jury indictment proceedings ( no longer conducted
in Great Britain and recommended by some authorities for eventual abolition in the United States). If
an indictment is handed down by the grand jury, its proceedings are available to the defendant.
Under civil law the adversary system works similarly, except that both plaintiff and respondent must
prepare their own cases, usually through privately engaged attorneys.

In any adversary trial, the opposing sides present evidence, examine witnesses, and conduct
cross-examinations® | each in an effort to produce information beneficial to its side of the case.
Skillful questioning can often produce testimony that can be made to take on various meanings. What
seemed absolute in direct testimony can raise doubts under cross-examination. The skills of the
attorneys are also displayed at the time of summation, especially in a jury trial, when their versions
of what the jury has heard may persuade the jury to interpret the facts to the benefit of the side that
is most persuasive.

In adversary proceedings before juries the judge functions as moderator and referee on points of
law, rarely taking part in the questioning unless he or she feels that important points of law or fact
must be made clearer. In a bench trial (without a jury) the judge makes findings of fact as well as of
law. Since a witness called by the opposing party is presumed to be hostile, cross-examination does
permit leading questions. A witness called by the direct examiner, on the other hand, may only be
treated as hostile by that examiner after being permitted to do so by the judge, at the request of that
examiner and as a result of the witness being openly antagonistic and/or prejudiced against the
opposing party.

The main purposes of cross-examination are to elicit favorable facts from the witness, or to
impeach the credibility of the testifying witness to lessen the weight of unfavourable testimony. Cross-
examination frequently produces critical evidence in trials, especially if a witness contradicts
previous testimony. The advocate Edward Marshall-Hall built his career on cross-examination which
often involved histrionic outbursts designed to sway jurors. Most experienced and skilled cross-
examiners, however, refrain from caustic or abrasive cross-examination so as to avoid alienating
jurors.

Cross-examination is, arguably, the main purpose of a trial. Though the closing argument is
often considered the deciding moment of a trial, effective cross-examination wins trials.

An inquisitorial system is a legal system where the court or a part of the court is actively

involved in investigating the facts of the case, as opposed to an adversarial system where the role of
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the court is primarily that of an impartial referee between the prosecution and the defense.
Inquisitorial systems are used in some countries with civil legal systems as opposed to case law
systems. Also countries using case law, including the United States, may use an inquisitorial system
for summary hearings in the case of misdemeanors such as minor traffic violations. In fact, the
distinction between an adversarial and inquisitorial system is theoretically unrelated to the distinction
between a civil legal and case law system. Some legal scholars consider * inquisitorial” misleading,
and prefer the word “nonadversarial™.

The inquisitorial system applies to questions of criminal procedure as opposed to questions of
substantive law; that is, it determines how criminal enquiries and trials are conducted, not the kind
of crimes for which one can be prosecuted, nor the sentences that they carry. It is most readily used
in some civil legal systems. However, some jurists do not recognize this dichotomy and see procedure
and substantive legal relationships as being interconnected and part of a theory of justice as applied
differently in various legal cultures.

In some jurisdictions, the trial judge may participate in the fact-finding inquiry by questioning
witnesses even in adversarial proceedings. The rules of admissibility of evidence may also allow the
judge to act more like an inquisitor than an arbiter of justice.

Although international tribunals intended to try crimes against humanity , such as the Nuremberg
Trials and the International Criminal Court, have generally used a version of the adversarial system,
they have also incorporated some key features of the inquisitorial system, such as the use of
professional career judges, and in the case of the International Criminal Court, the use of a pre-trial

examining or investigative division.
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Study Questions

1. Try to define Roman law and natural law.

2. Briefly describe the main features of civil law system and common law system.
3. What are the main differences between two legal systems?

4. What are the main differences between adversarial procedure and inquisitorial procedure?



Introduction to United
Nations Convention
UN IT on Contracts for the

International Sale of Goods*
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Key Concepts

offer ~ invitation for offer acceptance anticipatory of the contract
fundamental breach of the contract ~ preservation of the goods
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Learning Objectives

1. Understand the concept of offer and acceptance.

2. Understand the differences between withdrawal of an offer and revocation of an offer.
3. Understand the obligations of the seller and the buyer.

4. Understand remedies of the breach of the contract by the seller and the buyer respectively.

o Offer’

An offer means a proposal for concluding a contract addressed to one or more specific persons.
The offer shall be sufficiently definite and indicates the intention of the offeror to be bound in case of
acceptance. A proposal is sufficiently definite if it indicates the goods and expressly or implicitly’
fixes or makes provisions for determining the quantity and the price. So an effective offer shall be in
line with the minimum requirements of this convention. An offer becomes effective when it reaches

the offeree.

0 Invitation for Offer’

A proposal other than one addressed to one or more specific persons is to be considered merely
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Introduction to United Nations Convention on Contracts for the International Sale of Goods |l | [ |

as an invitation to make offers, unless the contrary is clearly indicated by the person making the
proposal. In practice, catalogues of the goods, price list, public announcement of auction or tender,
prospectus’ , commercial advertisements, etc, are usually taken as invitation for offer. In some
countries , if the contents of the commercial advertisement are sufficiently definite, and it is made to
the public as an offer, it shall constitute an offer. For instance, the commercial advertisement states
that it constitutes an offer, or the goods under this advertisement will be sold to those who are the

first to pay cash, or open L/C.

E@ Withdrawal and Revocation of an Offer®

Withdrawal means that the offeror takes the offer back, making it void, before it reaches the
offeree and becomes effective. While revocation means that the offeror revokes it so as to make it void
after the offer reaches the offeree, and becomes effective. Withdrawal or revocation has great
significance in international trade. The offeror may withdraw or revoke the offer if he makes a mistake
in the offer, or due to the fluctuation of the market price. An offer may be revoked if the revocation
reaches the offeree before he has dispatched an acceptance. An offer can not be revoked if it states a
fixed time for acceptance or otherwise, that it is irrevocable, or if it was reasonable for the offeree to
rely on the offer as being irrevocable and the offeree has acted in reliance on the offer. An offer,

even if it is irrevocable , may be withdrawn if the withdrawal reaches the offeree before or at the same

time as the offer.

=

¥4 Acceptance’

An acceplance means a statement made by or other conduct of the offeree indicating assent to an
offer. Silence or inactivity does not amount to acceptance. An acceptance of an offer becomes
effective at the moment the indication of assent reaches the offeror. An acceptance is not effective if
the indication of assent does not reach the offeror within the time he has fixed or, if no time is fixed,
within a reasonable time. An oral offer must be accepted immediately unless the circumstances
indicate otherwise. The offeree may indicate assent by performing an act, such as one relating to the
dispatch of the goods or payment of the price, without notice to the offeror, the acceptance is
effective at the moment the act is performed, provided that the act is performed within the period of
time.

A reply to an offer which purports to be an acceptance but contains additions, limitations or
other modifications is a rejection of the offer and constitute a counteroffer®. Nevertheless, if certain
additional or different terms in a reply to an offer do not materially alter’ the terms of the offer, the
reply shall constitute an acceptance, unless the offeror, without undue delay, objects orally to the
discrepancy or dispatches a notice to that effect. Additional or different terms relating to the price,
payment , quality and quantity of the goods, place and time of delivery, extent of one party’s liability
to the other or the settlement of disputes are considered to alter the terms of the offer materially.

If a notice of acceptance can not be delivered at the address of the offeror on the last day of the
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period because that day falls on an official holiday or a non-business day at the place of the offeror,
the period is extended until the first business day which follows. If its transmission had been normal
it would have reached the offeror in due time, the late acceptance is effective as an acceptance
unless, without delay, the offeror informs the offeree that he considers his offer as having lapsed. An
acceptance may be withdrawn if the withdrawal reaches the offeror before or at the same time as the
acceptance would have become effective.

A contract is concluded at the moment when an acceptance of an offer becomes effective in

. . e . . (1)
accordance with the provisions of this convention.

e Obligations of the Seller

Delivery of the Goods and Handing over of Documents

The seller must deliver the goods, hand over any documents relating to them and transfer the
property in the goods as required by the contract. The seller must deliver the goods at the time
required by the contract, or in any other case, within a reasonable time after the conclusion of the
contract. If the seller is not bound to deliver the goods at any other particular place, he shall hand
the goods over to the first carrier for transmission to the buyer, provided that the contract involves
carriage of the goods. If the seller is not bound to effect insurance in respect of the carriage of the
goods, he must, at the buyer's request, provide him with all available information necessary to
enable him to effect such insurance. If the seller is bound to hand over documents relating to the
goods, he must hand them over at the time and place and in the form required by the contract.

Conformity of the Goods and Third Party Claims

The quantity, quality and descriptions of the goods delivered by the seller shall be in conformity
with those required by the contract. The goods are contained or packaged in the manner required by
the contract. The seller is liable in accordance with the contract for any lack of conformity which
exists at the time when the risk passes to the buyer, even though the lack of conformity becomes
apparent only after that time. The seller is also liable for any lack of conformity which is due to a
breach of his obligations, including a breach of any guarantee that for a period of time the goods will
remain fit for their ordinary purpose or for some particular purpose or will retain specified qualities or
characteristics.

In any event, the buyer loses the right to rely on a lack of conformity of the goods if he does not
give the seller notice thereof at the latest within a period of two years from the date on which the
goods were actually handed over to the buyer, unless this time limit is inconsistent with a contractual
period of guarantee.

The seller must deliver goods which are free from any right or claim of a third party'' | unless
the buyer agreed to take the goods subject to that right or claim. The seller must deliver the goods
which are free from any right or claim of a third party based on industrial property or other

intellectual property, of which at the time of the conclusion of the contract the seller knew or could
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