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Forewords

With the development of economic globalization and the enhancement of compre-
hensive strength , the economic connection of China with other countries and areas is get-
ting closer and closer. In 2014, the total value of import and export of China reached
26.43 trillion RMB, direct investment actually made in China by foreign investors
reached 119. 6 billion USD,and direct investment made in foreign countries and areas by
Chinese investors reached 102. 9 billion USD. All these have made China the most active
and important participant in world economy. With such a circumstance, it is bheyond
doubt that the demand for foreign-related legal talents will increase considerably.

To foster qualified foreign-related legal talents, it is essential that foreign-related le-
gal courses be taught in foreign languages. As early as in 2001 , the Ministry of Educa-
tion required that 5 — 10 percent of courses in major of finance,law and the like, should
be taught in English or other foreign languages. Since then, many law schools in China
offered some bilingual or English legal courses. In our teaching practice, we have per-
ceived the unsuitability of using original English textbooks in Chinese classes. So we
have long been planning to edit and publish our own English textbooks on international
or foreign-related legal subjects,and this textbook is the first one.

Arbitration is the best and most frequently used method to resolve international
commercial disputes,and international commercial arbitration is one of the most interna-
tionalized legal branches. In the past two decades, many jurisdictions reformed their arbi-
tration legislation based upon the Model Law, which reflects the modern trend of the
practice of international commercial arbitration,and in accordance with the requirements
of the New York Convention. This textbook generalizes the common practices of modern
international commercial arbitration, with references to the New York Convention, the
Model Law,the newest arbitration legislation of major jurisdictions, the newest arbitra-
tion rules of leading international arbitration institutions and many up-dated academic lit-
eratures ,and especially with Chinese laws and practice on foreign-related arbitration be-
ing compared.

To cater for various demands of different schools and students at different levels,
this textbook focuses on introducing the fundamental legal rules and general practice of
international commercial arbitration, instead of discussing pure theoretical issues. The
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structure of this textbook is simplified and thus very concise,but is logically complete,
covering every aspect of international commercial arbitration ,including arbitration agree-
ments , arbitrators and arbitral tribunals , arbitral proceedings,arbitral awards, challenge to
arbitral awards, and recognition and enforcement of foreign arbitral awards. This text-
book can, therefore, be used either in law schools which are the training bases of out-
standing foreign-related legal talents approved by the Ministry of Education or in other
law schools, either for undergraduate students or for postgraduate students.

Because of limitation of the ability and proficiency of the authors, there must be
some mistakes and errors in this textbook. We sincerely hope that the users and readers
would be generous enough to feedback us with any comments, suggestions and correc-
tions , which will be highly appreciated.

Professor Shi Xianming
December 2015
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NCCP
NZAA
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PVAL
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Scc
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the Model Law

the UNCITRAL Rules

UAA

UNCITRAL
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New Zealand Arbitration Act

Paris Court of Arbitration

Portuguese Voluntary Arbitration Law

the Law of the Russian Federation on International Commer-
cial Arbitration

Swiss Chambers of Commerce

the Arbitration Institute of the Stockholm Chamber of Com-
merce

Singapore Arbitration Act

Singapore International Arbitration Act

the Singapore International Arbitration Centre

Arbitration Act of South Korea

Spanish Arbitration Act

Swiss Private International Law Act

Swedish Arbitration Act

Tunisian Arbitration Act

the UNCITRAL Model Law on International Commercial Ar-
bitration

the Arbitration Rules of the United Nations Commission on
International Trade Law

the U. S. Uniform Arbitration Act

the United Nations Commission on International Trade Law

Vienna International Arbitration Center
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Section 1 Arbitration in General

Arbitration is a private dispute resolution whereby the parties reach to an agreement
to submit their dispute to a private and neutral third party and that third party makes
final decisions binding upon all parties concerned. In accordance with different criteria,

arbitration can be either institutional or ad hoc,either domestic or international.
1. Definition and features of arbitration

1.1 Definition of arbitration

Because of its neutrality and world-wide enforceability of the award,l 1] arbitration
has become the most frequently used method and a highly institutionalized mechanism to
resolve international commercial disputes. Some commentators even repute arbitration as
the only best method to resolve international commercial disputes. However, most na-
tional arbitration laws and all international arbitration conventions do not give a clear
definition of arbitration.

Shorter Oxford English Dictionary defines arbitration as *the settlement of a ques-
tion at issue by one to whom the parties agree to refer their claims in order to obtain an
equitable decision. ” Wikipedia describes arbitration as “a form of alternative dispute
resolution (ADR) ,a technique for the resolution of disputes outside the courts, where

[ 1] See section 2(2) of this Chapter of this textbook.
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the parties to a dispute refer it to one or more persons ( the ‘ arbitrators’ or * arbitral tri-
bunal’ ) ,by whose decision (the ‘award’ ) they agree to be bound. ”

Numerous scholars have sought to define what arbitration is. For examples, Rene
David defines arbitration as “a device whereby the settlement of a question, which is of
interest for two or more persons,, is entrusted to one or more other persons ( the arbitrator
or arbitrators) who derive their powers from a private agreement,not from the authori-
ties of a state,and who are to proceed and decide the case on the basis of such an agree-
ment. "( 1) According to Alan Redfern and Martin Hunter, arbitration is * Parties who are
in dispute agree to submit their disagreement to a person whose expertise or judgment
they trust. They each put their respective cases to this person ( this private individual,
this arbitrator) who listens,considers the facts and the arguments,and then makes a de-
cision. "(2]

In brief words, arbitration may be defined as a private dispute resolution whereby
the parties , before or after the arising of a dispute,reach to an agreement to submit the
dispute to a private and neutral third party ,who hears the case and makes final decisions
binding upon all parties to the dispute.

1.2 Features of arbitration

Compared with litigation in national courts and any other dispute resolutions, arbi-
tration has the following characteristics :

(1) Arbitration is an alternative dispute resolution ( ADR). Arbitration is alterna-
tive to litigation in national courts. The most obvious forum for all disputes is national
court. National courts are sponsored and maintained by the state to provide dispute set-
tlement service for the public,either foreigners or nationals. It is a manifestation of state
power and the responsibility of the state to ensure that courts exist, qualified judges are
appointed and there are procedural rules to regulate the basis of jurisdiction and the con-
duct of cases before the court. If the parties have not reached to an agreement to resolve
their dispute through other means, the dispute must be submitted to a relevant national
court. But if the parties do not want to go to national courts, they can reach to an arbitra-
tion agreement. If there exists a valid arbitration agreement between the parties, the dis-
pute shall be submitted to arbitration,and any national court shall have no jurisdiction.

(2) Arbitration is a creature of party autonomy. The principal characteristic of arbi-
tration is that it is chosen by the parties,and the parties have ultimate control over the
whole process of arbitration. The parties have the ultimate power to determine the form,

[ 1] See Rene David, Arbitration in International Trade,Kluwer Law and Taxation Publishers,1985,p. 5.
{2) See Nigel Blackaby, Constantine Partasides, Alan Redfern and Martin Hunter, Redfern and Hunter on In-
ternational Arbitration , Oxford University Press,2009,p. 1.



