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CHAPTER 1 —

INTRODUCTION

1.1 China and Intellectual Property

1.1.1 Domestication

On January 9%, 2006, the Fifth National Science and Technology Congress of
the People’s Republic of China was held in Beijing. At this televised and live broad-
cast event, President Hu Jintao delivered a speech titled “Forge Ahead on the Path
with Chinese Characteristics of Autonomous Innovation, and Strive Toward the
Building of an Innovative Country” . ( “Zou Zhongguo tese zizhu chuangxin daolu, wei
jianshe chuangxinxing guojia er fendou”) The key word of this speech is unmistaka-
bly innovation (chuangxin) —it occurred 133 times in this text of 9235 characters.
However, it is a particular kind of innovation that is being promulgated, namely
“autonomous innovation” . The term *“autonomous” (zizhu) appeared 39 times
throughout the speech, and, apart from “innovation”, it was also combined with
“intellectual property rights” and “well-known name brand”, hence the coinage of
neologisms such as “autonomous intellectual property rights” and “autonomous well-
known name brand”. The key message of these new catch phrases is that, whereas

“innovation” in itself is supposed to solve a slew of problems confronting today’s
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China, it has to be accompanied by “autonomy”, which, understood as self-control
over the undertaking of innovation, would guarantee China’s access to and appropria-
tion of the new developments.

This desired state of autonomy, a state of self-determination and self-sufficien-
cy, however, is fraught with paradoxes. The emphasis on “autonomous innovation”
would be unnecessary in a world where innovations are free for access and appropria-
tion. In Hu's urge toward “autonomy”, one can recognize the anxiety of China
caught in a world and era not of its own making, an era in which the world remains
fragmented with peoples and countries divided by property relationships, an era in
which market price of innovation is high while “Made in China” is assigned to the
lower end of a global chain of values that, in its turn, is beyond China’s control. In
this regard. then, China's path toward autonomous innovation that Hu's speech de-
lineated seems quite un-innovative as it is hardly distinguishable from obeying the es-
tablished rule in the global market. That intellectual property-calculated as a strate-
gic tool in this project toward autonomy-happens to be one of the key links of the
post-industrial chain of values that currently dominates the world market is no acci-
dent, although it does appear to be a paradoxical figure;: While intellectual property
is supposed to give China greater freedom by raising it above outside control, it also

marks the deepening of the outside world’s penetration into China.

1.1. 2 Penetration

According to legal scholar William Alford (1995), the pre-modern China was “a
culture of piracy”. a culture where cultural artifacts are highly regarded but rarely
exploited as capital. With its distinctly hegemonic norms and values, this “culture of
piracy” may explain why dynastic China did not see the rise of a Chinese counterpart
to Western “intellectual property” as a legal category, and would have called into
question the legitimacy of the underlying principles of the latter. However, when

China's resistance in mid-19" century against Western imperialists was defeated, it



