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ABSTRACT

Network copyright dispute has been a popular issues concerned by the theory and
practice, the internet service provider plays an important role in the network world,
determine the steady development of the Internet industry, and promote the economic
and social development. This article to study is the internet service provider copyright
infringement question.

This article first chapter is the research from the features of network communica-
tion in cyberspace, network communication has not only is the use of network tech-
nology, and more is in the network space for social interaction, then put forward the
cyberspace is the need for potential order, and the internet service provider as the
spread of the network center, can be a gatekeeper and disseminator of cyberspace.
This paper mainly studies the internet platform provider, search link provider and
providing the software copyright infringement. In the era of solve the network copy-
right infringement disputes, this paper uses the principle of balancing of interests co-
ordination, and suggested to introduce incentive theory applicable to the copyright
owner, disseminator and user, argues that create, spread, incentives to use incen-
tive and argues that the comprehensive introduction of incentive theory principle of
balancing of interests will be better as a whole, disseminator and user’s interests of
the copyright owner that is proper methods to achieve a win — win. This chapter laid
the foundation of this study, and put forward the article studies the theory of the main
line.

Then, the full text in the second chapter discusses foreign internet service pro-
viders legislation and judicial situation of copyright infringement. Firstly analyzes
whether the safe harbor formulated in the United States, or contributory infringé-

ment, vicarious liability copyright secondary infringement such as types of develop-
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ment and perfection, both reflect the strictly to the width of the cognizance of imputa-
tion principle. This period with the United States under the influence of subjective
and objective factors, using the principle of balancing of interests coordination. The
United States under the influence of positivism jurisprudence, the network is to de-
velop the industry, so to leave space for the development of internet service provid-
ers, and concrete analysis of the internet service provider copyright infringement,
the scope of the subjective component of undertake the liability and objective and not
the provisions of the joint and several liability. Then studied in Germany, the Euro-
pean Union, Australia, Singapore, Japan, Britain and Canada legislation rules and
periodic characteristics. The study of this chapter is below the horizontal contrast of
our country.

In the third chapter studies the internet service provider copyright tort imputation
principle, the principle of fault, under the guidance of the basic judgment are ana-
lyzed subjective elements “knowledge” the meaning of internet service providers,
and analyzed to determine “constructive knowledge” the “red flag standards” and
used to determine the “fault” of the “standard of duty of care” . Reiterated as for-
eign import “red flag standard” test needs to have two kinds of objective and subjec-
tive factors, think the internet service provider shall bear the “duty of care” within
the industry standard, and the internet service provider does not have the obligation
to review in advance, but some filterability technology protective measures should be
taken, and shall bear the subsequent control must be in conformity with its ability of
obligation.

After studied the imputation principle, so the internet service provider copyright
infringement liable for what? So the study on the liability form in the fourth chapter.
For “internet service provider is not as direct infringement and network users under
the condition of” jointly and severally liable questioned, and put forward the network
service provider shall bear supplementary liability point of view, because the network
space is order to potential network, the internet service provider is cyberspace and
the guardian of the social life field, play the role of “similar to the safety guarantee

obligation” , but also with the existing laws and regulations of security obligation is

= D



ABSTRACT

different. This “passive protection” and the supplement responsibility, conform to
the principle of the introduction of incentive theory of balancing of interests. The third
chapter and the fourth chapter is the key point of this study.

Then, in the fifth chapter analyzes the internet platform provider, search link
provider and providing the software copyright infringement of typical cases, and then
to Beijing Haidian District People’s Court in January 2012 to June 2014, between the
two and a half years to video web site for the internet service provider makes an em-
pirical statistical analysis of 352 cases of copyright infringement, the focus from iden-
tifying the scope of the fault, reason, applicability to safe harbor of several aspects,
found the internet service provider shall assume the burden of severe and widespread,
but have no safe harbor such as the United States.

Finally in the sixth chapter is the point of review, and get the following enlight-
enment; 1. attaches great importance to the legislation, and they tend to step by
step ; 2. self — discipline, government attaches great importance to the regulatory sup-
port; 3. other countries’ experience, select the reference for me to use cautiously;
4. interests balance, dynamic incentive tightly rot; 5. harmony and win - win,
adhere to the socialist direction; 6. moderate stress, promote the development of In-
ternet industry.

In conclusion, this article obtains from the network space of network propaga-
tion, to introduce incentive theory of the principle of balancing of interests as the
main line, to the United States and other foreign legislation and judicial precedent for
reference, and focuses on the internet service provider copyright tort imputation prin-
ciple and responsibility form, finally discusses all kinds of other internet service pro-
vider copyright infringement typical cases, and statistical analysis of empirical case,

in order to improve the view in this paper.

Key words: Internet Service Providers, Copyright, Interest Balance, Safe

Harbor, the Red Flag, Joint and Several Liability, Supplementary Liability
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