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KELRSERHLRZ i

# E: “Howey %" REREA X LARZRATALE “BREEGR" ARAFE, Rf
R R P ) R A B AR TSN AR AT, & B BTOR & R TR 6 SUER A
BRI Ok AL % P L6 o AR R R AN e FIB R LT AL P TRMAME, 8T
KPR sk L AR AP TG, Am S RAFS £ BIERZ kB 6L
BEARSERAGL LA GG T AHELLER" REEAATERLLETH T,
12, FAFE PG “SFERAE N im XA A RN FTAEH LRTHMGER, Al
fAGERIERE LERMAEREI,

K 25, KPER; FALR

fEREE: B, HAWNE T ER 4R TR (Financial Instrument) J& Tk
P, WHREATLER CURINEZ M T RE Tk, BRIEFERE, B
S LA 1933 AEUEZR R MLE A T80 RIMEAEAEAT AT o, IESFik
BUERY “ RIKVEZK” (Antifraud Provisions) HL{SRTFFERE AL .D AT

« KA, PRBGERKFRBLFEFE201S ARFEFH LML,
(D  See Susan G. Flanagan, The Common Enterprise Element of the Howey Test, Pacific Law

Journal, Vol. 18, No. 4, 1987, p. 1141.
@ See Marc 1. Steinberg, Understanding Securities Law, Fifth Edition, LexisNexis, 2009, p. 39.

%



R R T T IEINY
(i A RFERIEERE) OUOUHEE 25 0070 FBI R £ FRESE . /A ) M5 A0 L 6
BeAE B HABIES"© BEEN, FEIESRE FAEHEAUEE TH LS
BT H, WS, BE. %, Wl BWAR" (Invesment Contract) iX
— “HUEAEK (Miscellancous Provisions) AR H. MHHAY 4 LT EL ik
YeHAAR T IELE MR,

AR EAE 1933 AEUESERE AN 1934 AEIEAE S LS T, 261 & M 0%
W (IR FURSCHBIME 2 “RYEaR" W47 T R, (2, A
BOAUR . GRBIREN “RYCAR" & R R R B “SEC. v
Howey” RH#iLH “Howey Ki10" . fEZEY, BHRE LR AN BESH
B AR i — 267 Ml ( Common Enterprise) $5t A % 8 3F 12800 0L i %
A (Promoter) @ ok # 55 = J7 9 55 1 $4% A1 26 B R A0 — 1% 5 . &1 i %
H4i,®

BRI HGFIBIRT T Howey Ko o ) 7 25 HE & F1 S PF AT T 4 Sk B
B, O (LRI R A b — A X TR SE A" 7 iF A a5, ©
BEFRREBEN “UIBT , ST I E B A LR AT AE LA
PR, A I DS I B I P MK B B T % M R P A
W MR EIET AR, RN AT EER T Kt

® (PRAREPEIESE) FH25AE: “ATREARXFELA, KE, A3AMHAE
FEAEFRREACHERIELRGOLITRLSY, ERARE;, KREAAEW, E0 (FPEARE
Fe B8 k) feliuizig, TECEMAME, BAMAE, EARTRAEHHEHLETIH, &
AAE; Atk FRGEMZ ALY, ERANE, MFEEHR, A BT AL,
B & ARBIZ LRGN EETH AL T LAES, FLER. (PRIEFEE) (F
ZHR), BFHF BMAL2007 Fa, H 15 W,

@ AAfFEENR, £t “ERIA LT FFfred £ E bk AL A Promoter 1A 5K R
FAAHEERARE T LB H, ABEER L LG TR ARRG%E—, ALEZLEHHSY
—ER “ARA XA,

@ See S.E.C. v. W. J. Howey, Co. , 328 U.S. 293, 301 (1946).

@ # TiE4tst Howey £ P BA S 4TH 7R & M F] 4], See Marc 1. Stein-
berg, Understanding Securities Law, Fifth Edition, LexisNexis, 2009, pp. 18 -=22,

3 See Christopher L. Borsani, A “ Common™ Problem. Examining the Need for Common

Ground in the “ Common Enterprise” Element of the Howey Test, Duquesne Business Law Journal,
Vol. 10, Issue 1, 2008, p. 4.
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[6]” bRk, JERZRMMARIBELGENRA T ) LR EE AR X
P AN E R E BB A TR E A TR AR (Court Lottery)
B4, @ BITETS B2 4 DX 3k B A S8 S UE S 1 6 IR 503 32 55 AR FT RE e 9k 5 8
e AR RE N IES o

BRAAEARHE BRSO TR LSRR S 5E K B,
[l P B 7 R E R R S AT X2 R b B A R 2= A A E
TRAZ X T ERIERE A S AP RAEENE S (1) MikE “3HKFE
{lk” BTG RARRERT W &M AL BOR R R %, A B TRATE
GPEERRE R E I B (2) REBAIPE GERk) R% “i3z" 5
YR BT S, (EREESRAE R ABRA . WA HEAREOT,
5 EA UL E X7 AR AT BEAE A A KPR R B AT E B EX R, HE
Fit, ASCUENFAREREINA K “SEFEeAE" IEbrER A, 2
A CX % WLA% , LUBIRE 51 %

= T RPRRET RAEGRE

AT, 7EEENESHBMER S Y, FEAE = Fe “ILEM” m
pidfE: (1) AKFHFARME (Horizontal Commonality) 5 (2) k& i3 B3t [F b
(Strict Vertical Commonality) ; (3) J~ X # 3 LR HRAE ( Broad Vertical Com-
monality ) o A% SCEEMAL B SRS T 7KV 2L R bR e HEAT A A S

AL RIARUAE I MU SR P S 5 BT B Z IR &R, BEEREHEH TR
fibfi 149 “HEA"  (Pool) TE—iIf HAZ B (Pro-rata Basis) ZrZEFi|35.®
(EfREERE, TP FEAREZRBCRENPRAAITO B8R “%E5" £
B, XWHERE SISl E G FEE T RS T “ERT REE

O XTEEISYEARAKREERANRE “LRAL” AF ERE, See Shawn Hill
Crook, What Is A Common Enterprise? Horizontal And Vertical Commonality in An Investment Contract
Analysis, 19 Cumb. L. Rev. 332, 1989, pp.332 -349,

@ See Maura K. Monaghan, An Uncommon State of Confusion ; the Common Enterprise Element
of Investment Contract Analysis, Fordham Law Review Vol. 63, Issue 6, 1995, pp. 2135, 2171.

@  See Maura K. Monaghan, An Uncommon State of Confusion: the Common Enterprise Element
of Investment Coniract Analysis, Fordham Law Review Vol. 63, Issue 6, 1995, pp. 2135, 2152 -2153.



Pk EFR(RAR)

AR MIES:, LA “—XF—" BB IR 56 28 AR R HEBR 75 Uk 25 vk AL
(TG ZSh o BRI EERFH K [ Be . o X B B bR AN T <K
Sl brdE, O (ER BRI LT R SE

1. SEBE LRGN RARNE . B E E B A b — A X Tl
“EREE BRI, ERODATUNRRETNE -5 RE G
[ 85 2  1R A E 5 6 ) 5] 4R B — Sk 22 Lyl . #E “SEC v. Edwards” ZFEHr,
BB ER S SR E Z BTN “HEFEM ZRRET “IEFT. AR
H, B E KA (Payphone) IR Hra B AREE, M5 LI
G i In] i 26 w3 LA B, JF 1) £ 98 F VR A AT T L3R A [ Y
14% (W FH BT A4 % M Howey Ko, IR i ik Be A E LA 5 & Tk
It o DIEUN S A% b 6 FH AV S R bR, WX 3E 5 RA KB Fikss, FEEET:
B, RRMBERENDIRAE “EE7 MMe8%, mEanek rama
Wy R, X SRR R R AR [ A BB R, T AR R LR R B L
SRR AT, BB IR R KE I FEEINE “UEZR" MHE
— bR,

2. PR 5 R K IERZEMANGEE B E T s 5 s A IR
METHRIRNIESR, —RERAFAE “EEERREE", _RERTFARENES
A2 HE LB 5 TG B R—ARLA S oy, B RS g R AR S
i AR N ZARAT P SR AR e, s 8 8T b )k o 5 9 38 A 4 ) O
L AT AR L <7 S ETE SR A AE o Rk, A /K 3L R AR HE A E R A7 1
“EEAET, HEMRMTIZ CERET RS T B, B By
AR L] B £5 3 A AR B IRVE R A7 @

3. MELAMIEZF vk B i h FHRECIE S, FL b, SRR MLk A B
Tob A KRR & A AE S 2 e E R S, AR R ATARIKTET

@ See Shawn Hill Crook, What Is A Common Enterprise? Horizontal And Vertical Commonality
in An Investment Contract Analysis, Columbia Law Review, Vol. 19, 1989, pp. 332 —349.

@ X(TFTAEHEH. FlRAZ, See SECv. Charles E. Edwards, 540 U.S. 389 (2004),

@ See Maura K. Monaghan, An Uncommon State of Confusion : the Common Enterprise Element
of Investment Contract Analysis, Fordham Law Review Vol. 63, Issue 6, 1995, pp. 2135, 2137.
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I BRAERT O TS 3 S E SR A 5 A B B e S B W R I S vk
Fye P, Gordon #A%4s i, UEFFHIRE SN %% AR TESR % B 5 45 T fsg
By CRPINSR B 15 S BRI R T @ KPILFRSRAE DI “RaRE” BHm i
Bl M A" B T AR {5 S Bk B i Lk H A BA IE 24, B
&, Gordon HfEZt—Aait, AKFILFEIRAER “REETTE" BHELT A
7 TR IE 2 1

—Jr: (1) METEE “—X—" SR s RN LHEAN, B
WHEF N R AR AR E B MR T mAA T 5% (2) &
BT AL RORE S R MIBORA 35 MO A7 72, IR ARBOR 9 A 45 1E 446 T 42
o (1 B PR, ©

HRH—J7H, X—Big 2/ M T EARAEZAL: (1) BRIER A4
FEEZORE T A ARE S R, TR IR T E SUES BT N Z MRS
BAXHD Xt A4 3 BHIES % B AR A m BA K #E (Acceredited In-
vestors ) AETF R AT I UE 27 5 T 810 (B A H 52 Uk 23 ok o SOV 2% AL i 1) D
Rl (2) BRI BT 2 24 R i 52 PR O B e 3 84 i B I, (HR it
TR R N A RE R H 1) Y™ B —BREE S Z A0,
BB EWRLARES AT 208 T EBEVEE PR —AHREE, (3) =T
CERAGET BN SE AR — B AL AR HE, B RERRRE AT A R N 3E
IETEAAE I A BB N e kA 5 RA — 2 REE N 58 A R A AUR

@D See Stoneridge Inyv. Partners, LLC v. Scientific — Atlanta, 552 U.S. 148, 161 (2008) ;
SEC v. Zandford, 535 U.S. 813, 820 (2002); Reves v. Emst & Young, 494 U.S. 56, 61
(1990) ; Landreth Timber Co. v. Landreth, 471 U. S. 681, 687 (1985).

@ James D. Gordon [, Defining A Common Enterprise in Investment Contracts, Ohio State
Law Joumnal, Vol. 72, No. 1, 2011, p.72.

@ James D. Gordon I, Defining A Common Enterprise in Investment Contracts, Ohio State
Law Journal, Vol. 72, No. 1, 2011, pp. 77 —-82.

@ [£] HEBZL-S Ktte: (XKFeeE) (FAKR), ML, HEFiE, F
BAR K S hirAE 2011 45, % 40 -41 7T,

® FHLE, Gordon #IXAEAXFHLMLHSRE “WBEEMEATL IR THR
WHEIAZ B 1827, See James D. Gordon I, Defining A Common Enterprise in Investment
Contracts, Ohio State Law Journal, Vol. 72, No. 1, 2011, p. 75,
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P EEIER (N R)

WARER RN A A RDEE R — 2 B E LT BRSO EMERENER
WERNRY . A5, BERFIGWA UFET R - REES S, MR BREH
FURHRETHRAR RN E R EAARNE R . NIk, A& ED, SR
MR —MER B X rdE, JF B 5 UER B R e fE B3R I SL ik H IR X
K@

LR bRTE, ACFILREIARE R T HE A AR BB, AR UERINE 3L
k" REAAAERE bR,

=T “EAART AAEHRE

HF “AFILE" PRUEAAE LRSI, VR 2B EkE b mifi T -
BACR" b T B LR AR A 1% w0 iR =X R B S 3 B 3L R bR e A S
HAEFIFRAE . AR SOREAE X — 050 1 SEX T 0 S 3 B [l A T U

(—) BRYXWEEXRRAE

AR TF AP AER IR TR E Z MM AR AR, B 5 3 R
FERERZREE SREEZMMEFTRA QR MBI FERET, 2
AEBERESERENIMEMELEL (Interwoven) I HAHEAKH (Mutually
Dependent) ff, AFAE “HLRAL" @8 TR B 3L W AR dE 0 TR % H 2w
AT TR BT S BT R B L) A R R, © HE AL B

@D See Landreth Timber Co. v. Landreth, 471 U.S. 681, 687 (1985) . £z %P, BEH R
BERAHIR R R AR T AL TIEA R LI FGHE, NWRLEH FTRELRH
Howey #%r, Bt, B2 —3F— AR FELE TIES, B THRARSEREAH AKX ZP
AMEME “Note” —HHH—F R4y, TARARZEREIALEAAE R ERALEILHK
BRFHRIAAREGLEIESEGRY L E,

@ See Marc G. Aleser, The Howey Test: A Common Ground for the Common Enterprise Theo-
ry, U. C. Davis Law Review, Vol. 27, 1996, p. 1233.

® See Maura K. Monaghan, An Uncommon State of Confusion: the Common Enterprise Element
of Investment Contract Analysis, Fordham Law Review Vol. 63, Issue 6, 1995, p. 2157.

@  See Mordaunt v. Incomco, 686 F.2d 815, 817 (9th Cir. 1982), cerl. denied, 469 U. S.
1115 (1985) .

®  See Brodt v. Bache & Co. , 595 F.2d 459, 461 - 62 (9th Cir. 1978).



9

W 42 % 3L

FI W B AR I e [FITHLRE” (Rise or Fall Together) #ifrfE “3t
[ o A

PR TKFIL R bRE, PR LR R T BB M ESRT
PR TUESRHE o H i T HERERE H 05 ZEH 2 R RN REFR T
REAS BN IESR AL By WFE L, 28D P ZBITHa RZE, WA
S8 AR IAE o IR B B XIS, A S RE E AR T “iEsE”; HAE
S IR 5 2 BUR SR B — e B, e RaE F “iE%"  (dn
SR /2 Howey Ky % 19 HABZEAF 915 ) o BT L0 36 B 3 mIAR HEHERR T B AT
ERMET B B EEET B, IF EDRTE RO RS MR T B ARG
HZBMREA L, BT HEROAFAE KR 2" =i L PiJ7
T A Tt

Lo G5 B SIE Rk iR s SR Bk, FE LB, n
oif 7 B BEER 1N 7 B 1 O T B BT AR BUE S a4 AR RS A it e 4
A R NAR A 9 By R @ HRFAE T, B IEF AR VE A R 2
BREGEE Z EAFER “EEARXFR, TR AR AR LS 72 0 5080 41 BUH:
4 IS O L NN 4L [ W S B O 0 A D DIt a P s R
ERIDRVAZER i) K-l o e

2. PR HTFME: fTERTFREARTBAFRBA R,
T { L AR B A S WO AL, R AR AR BUE I — X Bl =48
g AR AR IS 7720, AR MASHOAER iR, WL E ATk
FFURE RFICRRY . WA ZUEIRE ORTEA R AR, XA AEH R X
oo AR PR 1708, T EASUE 23 B A BT 4R A1) 2 et 1

@  See James D. Gordon Il , Defining A Common Enterprise in Investment Contracts, Ohio State
Law Journal, Vol. 72, No. 1, 2011, pp. 75 -76.

Q@ MHFEEGORL, ALXAFHEAAIALE “ResF" EHAXHRMTHRE A B LAL
AR T BAFE BB R AR AURICTE TR A HAK, I DU SR BT L8 % B
Rirg”, f2F %L, EAMBGRM (RERGaEFLAH “HRHR") LE—X
A LB T ERABEHEZEFLEAFTXARKMAAMNE, FEE, ANEALRLE
B TEA “RenrFE HAXTOEEORE, 20 [£] ¥4 - £AE854£F. 54 - R
W& F: (DRI WREARGIUA) (F M), FEHF, F4EHRAE 2012 FiR,
% 78 =81 W,
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PR AR (FEAE)

SV H BIMELISE L
HBEAT L, Bk SCH 3 B L R s E L XE AR A E (R E T A ERY
PRUE o

(Z) FYWEELRRE

X EBIFPSE K M FEE “SEC v. Koscot Interplanetary, Inc” % o
BT T E A FE AR . R, ERIAE T e AR
(Pyramid Scheme) J& TuEZF. ZIEBGIAA “YENETIRAILF A 204t TArg
P E IR IR T Koscot Meetings (i1 XK #& FRALAY ) 9 BB 7 T 483
27O Rk, 7R E L AR S R AL FIAR A — A, #E IR T
FHEBANZBEMER, HZ, 7 XWEE L FREF AR E 5 EEAN
ZIEFEEA a5 B R “RIH R SCFR, A E SR B F AR T AR AR
Jo X—trHEBEA TR T & WS FHE B 2 M 55, WAEREBERE S AR
NAPZREE, R AR 58 TSR pE i E . 2, EEIEFERSRYS
BN R T SCH) 2 B S R AR A7 72 LT B @

L ZARUEE — B B Mt PR T UEZR M 5C: ) SR 3 B 3 [R] A o vl
BERE XS T2 — BB R BA L TTHIR (Knowledge)  HYH%E # HEBRFEIE S 1 19 £
PREEZ S, B2, BIEACA Ik EZARME) SO Bt [R] by ) ) 6l 6 2 <
FERFEX THHAREHTH 2SR Z R AIRNEMZ E.O KAz
RIFTIR, UEFRHER LA B 208 i in s {7 B 3 8% LA B 148 68 52 B VE, MKk
VERT AR R U = BRAE AR R A2 48 2068 8l & T FiR A 6, R
X FH AT ERA LRSS, BrlaeE R EEARXRZ S Kk
EANIRTVE, B, KA XA E 3L FARHEXE LS B Howey 560 £ 98 # 12

@ See SEC v. Koscot Interplanetary, Inc. , 497 F. 2d 473, 4789 (5th Cir. 1974).

@ FEL, £RFFMXT/ AGEALRSFEFBOFHAFLAERRT G, K
TAXKhEZEBENEELNEE, ALRAEROINS “— ARGk L& E LR
AT P iTAE A #E

@ See Long v. Shultz Cattle Co. , Inc. , 881 F. 2d 129, 142 (5th Cir. 1989) ; Taylor v. Bear
Stearns & Co. , 572 F. Supp. 667, 671 (N. D. Ga. 1983); SEC v. Continental Commodities Corp. ,
497 F.2d 516, 522 (Sth Cir. 1974).
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wakk |
ST R i B R ©
2. ZIRUETE Howey KB P AR BAMA M X . KREFIELF A XM EH
L REIFRAER B AN R ihn i R 2R EE T Howey el 0y “{UGE L &
ANBES =S AR FIZEEIR” X —F 4.2 R bRl BRI
AN FEZ M R, A B S T Howey 58 P IBRHS 35 1m0 ik Bt 1) B IR AN U4
3. AT IER” B XEETHEEMAREE: BT X EE
B AU ZE SR 898 3 K A e NI RE T, AR T RE R BT 2 38 5 45 M Bl
ERUESR. B, RAEE WEELRRHET, (BEE) @4 A (Broker)
5% Z B 6 R AT BEROAE HUESR, A2 2 1933 4EFEF 1M 1934 4
UEFF3E G5 i W B
UNR FaR B SEAF AR B H 8 W TIESR I H A e, IR AT LI IR
BILFERER SEAE AR A R B RME—ARtE, SRTAT, X bHK
Uit B A ECE AR A R IE Sk H S BRI a5, T ASBE LA IAA ) X
(4 2 B 3L R AR HEAN RBAE A 2L [E] Al A ME—Hm e (XX — s AR SO —
War—IEdATIER ) @

w9, —ARIFHEE: AN ELLRARE

BAR EHHTHSE EUERE AL S AIBIER T ) AR I R e X — 3
WHITF BB, EASOANAX —FRMETIR R IAE R R — D
MIbRAE . XX —ielr, ATRLARLUR =4 T8 .

L SRR FEIEBE RG] REBIR R R RG S BAX T
All™ (I B E ) AT T Y DA, EAESRSE B HESWAE T “KFI
A" AREAn “pk X E b AR, 7EASSCH 82 2l Ay “SEC v. Ed-

@D See SEC. v. W. J. Howey, Co., 328 U.S. 293, 299 (1946).

@ See Holtzman v. Proctor, Cook&Co. , 528 F. Supp. 9 (D. Mass. 1981).

@ MEREEHR, ANAEBGIEFEFRAFKAK LR S ok F & PARE Lk =
ARERGNTAREISTERT AT AN ZRG AL, | SEEAIERTE, Fod
— R TFiEA; 2. RAMEAAKTF AR fok Lo H L RARAE; 3. A “AHEBRLTE
PR, QR EEBAEF FURKRTARIFEGILF A GG, Bk, ATHEAEHE
B, AXKREHBE— AT $ 20904
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P kAR (RAE)

wards” R, EEEFIAT T WA ABEEN “HEREH" W5 ETIE
# o0 ZEAA A L B R A 35 IR R A WK i A TR TS | Fe IR
AEWCAE AR BT [al R . TR AR KM “RBWR” M "Ikl 5
BT EORE RN GEEILFE A A EREE" R, #ORAT AR %R
HRT “UEFR" WA RIEERRZE, R Howey R EMHFF L BHF
T ORCRRERT M P X E LR X BORERE R AAAE LT LA KA
H: (1) BHE RSB THRE R iR i, (2) S E IR L)
0 A T AR S M - M SOR A F OBCR R RE 5 (3) RGE AR AR E
(55 H B (Specified Fee) Jllt 2k T 2% Fl A BUAGHCAS 1T S i1 B IR AR @ 2R ™
WS “ARFILRET A B UM RS bRdE, ARTRERS ) Howey RAEIAE
HIET “UEF" WAk, B, EHARRAFAAERER RA T e EE
A" ARHEA B B iR 2 B B AR th Ak

2. REUEZFEMSIE B IEMASCEZ BT P AT ig iR i, REUESF
TR EE H R ROV, TR REM I R ZRIBR T H S S
HZ AR MR RS E NI Z3E, TR HEH S5 AEAZFFEREA
XFR, PRI HA R SE R A A E AR IR TR H S AR AZ B KRR, 4 i
B IE AR IR TG BB MR R BE . I, | X E AR AR RN
RATERFEERBT ARAR “BJ1" SE “L A" (Expertise) B A
AR M ERK, BFAIEFERLEANK.O BAFEEN
CSCURRET MBI AN R B CBASET KRR,
MR A 07 2 988 R /K P-4 5] Ak S i 3 2 [R5 P b @ (FL2 IR A
FIEBE R HIGIE SRS FESHF TR SRR I ERRTE,© [ AR X

(D See SEC v. Charles E. Edwards, 540 U. S. 389 (2004).

@ (FUALEMHFG, See SEC. v. W. J. Howey, Co. , 328 U. S. 293, 295 -296 (1946) .,

@ sTFTX—FM, AXHESLF AR, RELETL, LR,

@  See Maura K. Monaghan, An Uncommon State of Confusion ; the Common Enterprise Element
of Investment Contract Analysis, Fordham Law Review Vol. 63, Issue 6, 1995, pp. 2172 -2174.

® Bkt T Howey Rk th R R 69 ki H R4 F 5 3 K- LB Aotk L & 8 L Rl AT
W E B FHAINA . Howey £ — /- “easy case” (M LMEM), 1ET—FFF| b 472 4R
T AL E P#i#H 2, See Shawn Hill Crook, What Is A Common Enterprise? Horizontal And Vertical
Commonality in An Investment Contract Analysis, Columbia Law Review, Vol. 19, pp. 351 -353.



