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A Study on the Legislation of Invoice
Related Crimes

Abstract

Invoice related crimes constitute a complicated crime group in
the Criminal Law of China. About invoice related crimes, there have
been disagreements in theoretical discussion and difficulties in judicial
application for quite a long time, which are unsolvable by criminal law
explanation. Those problems and the serious situation of the continuous
high rate of invoice related crimes, require us to shift approach to
analyze invoice related crimes from the perspective of criminal
legislation. Based on those considerations, reviewing and summarizing
the related researches, taking the disagreements in theoretical discussion
and the difficulties in judicial application as start point, using methods
such as systematic method, value-analytical method, et cetera, we
attempt to launch a comprehensive systematical research in the voice
related crimes in China, hoping to provide some new thoughts on the
related theoretical researches and judicial practices.

As a usual commercial voucher, invoice has two major functions:
proof function and tax-control function. It is the functions of voice that
are used criminals to commit crimes to make unlawful profit. Different

functions used constitute different charges; the number of functions used
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decides the number of charges. The 1979 edition of Criminal Law didn’t
set a special criminal charge for invoice related illegal acts, instead,
punished the invoice forgery with the ‘crime of voucher forgery’ ,
and punished the illegal resale of invoice with the ‘crime of illegal
speculation and profiteering’ .

As to setting a special name of Invoice Related Crimes through
criminal legislation, the back ground was the 1994 reform of taxation.
Back then vale-added-taxation was implemented to control taxation
with invoice, as the only basis for the amount of input tax, value added
tax invoice could deduct the payable tax. It is this special deduction
function that made ‘thin invoice’ more valued than money and instigate
lawbreakers to become reckless to seek unlawful exorbitant profits,
resulted in a unprecedented high rate of invoice related crimes.

In order to punish and crack down the rampant invoice related
crimes, police, taxation department and judicial department joined up
and launched several special punishing and fixing activities, on the
other side, the NPC Standing Committee passed a special criminal law,
aiming at invoice related crimes, added 11 criminal charges including
falsely making out special invoices, forging invoice, illegally selling
special invoices, stealing special invoices, fraudulently obtaining special
invoices, providing a new legislation basis for severer-heavier cracking
down and punishing invoice related crimes. When Criminal Law was
revised comprehensively in 1997, above mentioned criminal charges
were slightly revised and included in current Criminal Law, putting
under Chapter 3 ‘Crimes of Disrupting the Order of the Socialist Market
Economy’ , Section 6 ‘Crimes of Jeopardizing Administration of Tax
Collection’ . Criminal Law Amendment 8 (2011) had two additions

and two deletions concerning invoice related crimes: deleted the death
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penalty application in Article 205 ‘Crime of Falsely Making Out Special
Invoices for Value-added tax’ and Article 206 ‘Crime of Forging
Special Invoices for Value-added tax’ , added ‘Crime of Falsely Making
Out Invoices’ in Article 205 and ‘Crime of Holding Forged Invoices’
in Article 201. Till then, there are 13 invoice related charges in current
Criminal Law.

Even though we have so many invoice related crimes in legislation
and severely crack down on invoice related crimes in judicial application
for 20 years, till today, invoice related crimes are nevertheless on a
continuous high rate and constitute an outstanding problem. To make the
situation even worse, since the invoice related crimes were legislated,
there have emerged in judicial application many difficult problems such
as ‘is it crime or not’ , ‘does it constitute this crime or that’ , ‘does it
constitute one crime or several crime’ , and so on. For instance, do acts
such as making out invoice mutually or circularly constitute crime of
falsely making out special invoice for value-added-tax? Do acts such as
evading tax, defrauding export tax rebate, embezzling, misappropriating,
smuggling, or defrauding to get loan with falsely made out invoice
constitute crime of falsely making out special invoice for value-added-
tax or crime of tax evasion or other related crimes? Do they constitute
one crime or several crimes? Compared with others, acts of evading
tax by means of falsely making out invoice are punished so much more
severely in judicial practice, does it mean they do much more harm
to the society? Is it reasonable set penalties like this? Those problems
mentioned above formed not only serious disagreement in theoretical
discussion but also inconsistency in judicial practice. Especially
revolving around the crime of falsely making out invoice for value-

added-tax there emerged so many contradictions and difficulties, hard to
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get compromise between opposing opinions. Approaches from the angle
of law explanation cannot solve those problems. In this situation, we
have to switch approaches and analyze radically on the level of criminal
legislation.

To carry out research from the perspective of criminal legislation,
we need the guidance of criminal legislative principle. After
summarizing the criminal legislative thoughts and principles, we sum up
three basic principles: principle of necessity, principle of reasonability,
principle of science. As for the special principles for economic criminal
legislation, we propose two special principles: principle of prospective,
principle of penalty lightening. Principles mentioned above will be the
theoretical basis for our observation in criminal legislation.

From the angle of legislation, the stipulations about invoice related
crimes in the current Criminal Law have meticulous crime setting and
the penalties are heavier than crimes of the same nature. The major
problems are as follows:

I. The classification of invoices in current Criminal Law runs
against the basic logical rules for classification. Aiming at invoice which
is but one object of crime, current Criminal Law make divisions of four
categories which are ‘special invoice for value-added-tax’ , ‘invoice
used to defraud a tax refund for exports’ , ‘invoice used to offset tax
money’ and ‘common invoice’ , although those four categories are
not divided on the same conceptual level with the same standard. This
classification does not comply with the logic rules such as ‘division
must by the same standard’ , ‘divisions must on the same level’ , ‘the
sum extension of all partial items must equate the extension of the
whole item’ , and ‘there should be no overlap between the extensions of

partial items’ . Functionally speaking, special invoice for value-added-
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