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Preface

Intellectual Property Law (IP Law) comprises a variety of legal aspects
which are of ever growing importance in China where trade and cultural
exchange with countries all over the world is rapidly growing. IP Law
protects the rights of those who invent products, establish trade marks or
perform intellectual work for example by composing music. Trademark Law,
Patent Law, Copyright Law, Right of Name and Unfair Competition Law are
all parts of Intellectual Property Law. The origins of Chinese IP Law date
back to 1982 and 1984 when the Trademark Law respectively the Patent Law
were issued by the Standing Committee of the National People’s Congress.
In recent years China has promulgated a lot of other laws dealing with
Intellectual Property such as the revised Copyright Law in 2001. IP Law has
to be permanently adjusted, because a lot of new technical methods of using
intellectual property have emerged, for example the internet. International
aspects of IP Law are mainly covered by international agreements like the
Paris Convention or the Nice Agreement. In recent years China acceded to
many of these treaties, especially to meet the criteria of the Word Trade
Organisation (WTO) which China entered on December 11, 2001. To
illustrate the relevance of IP Law: only in the first half of 2000 665 cases
involving violation of foreign trademarks were recorded in the PRC.

Theoretical knowledge of the law is not enough for lawyers. Every
practicing lawyer needs to know how to apply the law; i.e. how to put the
facts of his or her case together with the rule, which may be a legal
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provision or a precedent. Such procedures could also be referred to as rule
handling or how to deal with legal provisions. The present book intends to
introduce both Chinese and German substantial IP Law in theory and in
practice. In order to accomplish this objective, the book consists of three
components: introduction to techniques for implementation of the law,
theoretical introduction to Chinese and German IP Law, and 6 case studies.
Each case study offers a solution according to Chinese and German law.
Every case study serves as an example of how rule handling works, and thus
demonstrates implementation of the law in action.

The present book has been written as a study book. It has been
designed for judges, practicing attorneys, and in-house counsels; as well as
for academics, scholars, and law students, who already have at least a
basic knowledge of IP Law. Practicing lawyers will probably benefit most
from the implementation techniques, which will facilitate their daily work
and will make them more efficient. Academics, scholars, and law students
can furthermore take advantage of the comparative legal approach of the
book . Legal systems can be best compared by confronting the solutions each
legal system provides for a concrete case study. Moreover, law instructors
may use the book as a teaching device. Each case study can serve as one
teaching unit. Students can be asked to prepare the solution for a case study
as homework, and the solution can be discussed subsequently in class.
There are various ways of making use of this book. I hope our readers will
find it beneficial and enjoyable.

This book is based on training materials developed for a series of
courses, jointly organized by the Legal Cooperation Office Beijing of
Deutsche Gesellschaft fiir Technische Zusammenarbeit (GTZ) GmbH and
the Treaty and Law Department of the Ministry of Commerce (MOFCOM) of
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the PRC in their Joint Project “ Training and Advisory Service on
Commercial Laws at MOFCOM.” GTZ acts on behalf of the German Federal
Ministry of Economic Cooperation and Development. This Project
commenced in 1997 and arranges approximately twenty weeks of training
annually. This includes training courses at the Law School of Peking
University where the present case studies have been tested. Moreover,
several draft laws and regulations have received advice from GTZ; for
example on Foreign Trade Law, Law on Evidence, and Export and Import
Regulations.
GTZ possesses more than twenty years of experience in drafting and
implementing legal projects in developing countries and countries in
transition. In the PRC, GTZ has been implementing legal advisory projects
as early as 1985, and it has been supporting legal reforms in the PRC
continuously since then. A strong emphasis has been placed on economic
laws including Labour and Social Security Law, and since 1999 GTZ also
provided advice on Administrative Law. Currently, GTZ’s Legal
Cooperation Office in Beijing in cooperation with its Chinese partners,
implements the following projects:
* Training and Advisory Service on Commercial Laws at MOFCOM
* Advisory Service to the Financial and Economic Committee of the
National People’s Congress (NPC)

* Advisory Service to the Mir;istxy of Labour and Social Security

* Advisory Service to the Legal Affairs Commission of the Standing
Committee of the NPC

For further information regarding our cooperation, please contact
GTZ’ s Legal Cooperation Office in Beijing at Ta Yuan Diplomatic Office
Building 1-13-2, No. 14 Liangmahe Nanlu, Beijing 100600, phone (86)
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10 - 85321401, fax (86) 10 - 85321405, e-mail gtznpc @ netchina. com. cn
or visit our website at www. gtz-legal-reform. org. cn.

I want to thank my partner Zhang Yuqing, Director General of the
Treaty and Law Department of MOFCOM. Furthermore, I thank all
contributors for their precious participation. MOFCOM’ s support of our
training courses by Li Ling, Zhou Xiaoyan, Zhao Hong, Han Liang, Lu
Tao and Wang Yang was essential for their success. Last but not least, this
publication would not have been possible without the effort of all members of
our Legal Cooperation Office, especially Hu Lan, Dr. Alexander von
Reden, Regine Reim, Wu Nan, Liu Wei and Wang Jing.

Immanuel Gebhardt
Director, GTZ Legal Cooperation Office Beijing
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