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Legal Characteristics of Behaviors in
Government Procurement

Abstract
The law of The Republic of China currently adopts a dual system of

justice. In terms of controversies over the public and private law, if no
clear specification is provided by the law, a case, depending on its public
or private law relationship, is judged by the administrative court and
general court. Before the government procurement act came into effect,
controversies over procurement had tended to be resolved by civil
litigation or arbitration. After the enactment of the government
procurement act, some of the controversies over procurement have been
judged by the administrative court. So, what is the characteristic of the
behaviour of government procurement? What are criteria for
distinguishing? In the remedy process of procurement controversies, as
described by scholars, jurisdiction would be the first issue to be faced
with. Under the structure of substantive law, it is necessary to define the
characteristics of the behaviour of government procurement. It is so that
the remedy process, which was identified by scholars as the essence of
procurement, could correctly utilise its relevant procedures and
fundamental principles. This article advocates that the behaviour of
government procurement is “‘Zweistufentheorie”. On the basis of the
practice and legislative structure, this article proves that the current

government procurement act adopts “Zweistufentheorie”.

Keywords: Government Procurement Act, Public Construction Procurement,
Dispute Settlement, Zweistufentheorie, Contract Performance Disputes,

Government Procurement Dispute, Jurisdiction, Tender Controversies.



+ BURERINRE 2 (DD

HBIEHDBR R EETITH] - BN AR R Z FERIE
FHATRIFGE - FARE A » R Z B S BI BT
EBE B R - PRIEE L TAT - PRI AR S R IR AR
AN B R - SRR T RO A PR F A B TS
EREH] - SOEBUNEREETT Ry MR R f] 2 & BB YE(AT(E 2 TEER
AR < RO RR b+ SR B2 Pt o ZE T e = B R O
R - EELEAEEEERT o R EBUR RIS T
Fo Z VEH - (52 2 B R BRI L RS B e 2 RUB R P
15 DAIE e 8 F ELAR A A P R SR B RO -

BT EURT PR+ LA R R Ry T8 - ml o3 Ry A8 -
— RIS TR L —RaRE TR
/AR BRI ERTT AT - BTt m R DL
IR R F AR R BT - RS o AR B AT
PERRRT IR OISR - B0 - AR ~ AT - BIAE ~ DRER
G2 0 LRI T aR e AR T E IR M &S ~ BT
TEPRIBRRRY MRS ~ FEES e B - A% IER
EHER FZITERES « IR R ERET R e (S B
T2 2 B R LR AR TR R - REIC D

' REL fTEGES W B33 ZRES  E3TwmRR (2001) -

RS BRI KBTS R AT 0 B 3390 B IR
(2008 ) =

PorkBsy o BURRMEEZ T AM B 0 B 249250 MF 0 AKIE 0 &
(1999): B &4 » ATdHE HS -

Dopkibgs o ATABSE B 250 0 B AR TA & X REE B4 RIS RO
IR R G VTR B AR B AR B AR AR R R R ] RLkR



i BORFERIET Tl Z AL IEE S

AMAE % (WTO) HESEFBUNERIERE (Agreement
on Government Procurement, GPA ) » {KIA{TERIE LS /\+=
RIEHUE B i AR [RIER IR E - s ana TR » 85
AT GRS K E ARG - BINER 7w E » Al Ry BUR PRl
T BT R - EERF RS T R AE - M
AARFEZERS « Bt - AR B RS 7 RO R4 T
TR EREE RS AR e (RS T e -

N BUREBZ ER

(ATERET BRI 7 HOE Ry fn) 2 L n] o e Rl 2 EG - B
DA - 5E T ERE S TS+ EEUFPREE R E R EHEE
M GPA Z T EXIFEREEERE | (F— IRl ESR » MHRE K
I LA PR B 2 =X SRV A0 B B R R
e iRE (central government entities ) » ELftH#ERH (all other
entities that procure in accordance with the provisions of this
Agreement ) © - Kt GPA fiFfBFATEA " EHE , WS
—E - eI BERE BRI T R ZE YN GPA ZHEEAR -+ Ui i

Nk BATRESE =8 B335
YOGRANE o HUBHRBGE PR M 2 ARk BE M
119 (2000): E¥ % WEUTHRBETRERAPHRFE AEES  F
-+ =43 > & 121 (2001 )~
C FRLARBHKRMITAZILE B DB RAETAH FH o SuE
ARROWSMITH, THE LAW OF PUBLIC AND UTILITIES PROCUREMENT 882.
Agreement on Government Procurement Article § 1: “This Agreement applies
to any law, regulation, procedure or practice regarding any procurement by
entities govern by this Agreement, as specified in Appendix 1.” o« &[4k °
Y BGH ATBE2 B32UF



o BURFRIE: 2

1

FIE BB R 2 R PIRE RN E « FRBIERIEE — B T B
TIPSR ~ 1B « DB SBEMTEREE - (KRB HE K
EAMESE - EAEMEREIHE - o A - B ASKE R
<RI BD BRI - e S REsHE P8I E B
W SEEASEELL L#E - AR (BREEEEN
fie) - BERATRIE R FEE A SUE A E R E (BRBEER
fie) - FEXREIM S - (MIFEEERIEEAES GPA 2R 2 #Lit -
GPA [FIfEAG M EF - [FREFFRER LA 8 5=
(HHE - IEARYI L EERYIGH ) FIHG% ] PR
S - MEIJEFT A BN Z ERIEE RS2 GPA 2K » 1
WERE A REEE S RS A GER— E DL R
HOEH - DL BRI BRI A ] - HE S BRI ZHE 130,000
SDR'"' DL %0 E #M » IR HERIE 5% 130,000 SDR LA
b A EREEEE 500,000 SDRVIGEA GPA ZHE - BH
fHlitae Be > RIS S4B P - SE2B TR -

={{

Bl bR HRes R PRI
ftfF 1 130,000 SDR 130,000 SDR 5.000,000 SDR ( {#LLE

R R | (SBUIEERSN) | (HBBIHEEFSN) (37 8,500,000 SDR : BLHA
: 4,500,000 SDR : il H i1

FAV)

" f5—18 GPA 2@ #BMLBREME—EMAE R PR ERH4
ZAEERZEBIE MUHuEM4ELZARER BT -

" BE o ATIBE2 B 392-
' SDR 4 Special Drawing Right Z f§ % » 2B %L 46 (IMF)»
FU~ B~ B~ TRBA ~ B4R A H R > PR R B AL o

P e s]i e RERE 0 A& 548 8,500,000 SDR A bz SR M A

A - B A% 4,500,000 SDR 34 b2 ik Bp /A A -
YRRt Ak A58 0 B AT B 395



i U PRI T Ry Z kAL 7

B2 200,000 SDR 200,000 SDR 5,000,000 SDR ( {47 DA¢E
MR | (RERERINEER | (SREIBANEE AT |51 8,500,000 SDR DLk & B
3,500,000 SDR + 350,000 SDR * [ |H7Z 4,500,000 SDR ; LA

L% 250,000 1151 250,000 KRB E L2 15,000,000
SDR) SDR) SDR BLHEAMB]ZA A )
B3 400,000 SDR 400,000 SDR 5.000,000 SDR ( {#HLLf0

HofthBERE | CETEONEL @ | CETEIYNGELD = |1 8,500,000 SDR AR H A
IS AEL DAy | s AL DL a3 Ry |BilegEd.~ 15,000,000 SDR
355,000 SDR ; H (355,000 SDR : H |E@HME % AE)

A5y 130,000 AB 130,000
SDR ; g8 SDR)
450,000 SDR )

FRE PRI S RME T AR AT ERE » IR TR
fE « M8 » ER -~ A5 ?%Zé&jd%ﬂ% 1R
I - AT P BRI SR R I

—~ TRZENE

FiTad 2 (RN R B AR i3y - HTEEAKIE T
fi 7 5E R —E TIF - M7 R ILIEsERkE A il < 22 (Rik
FHYHOMRE—IH) - MATHE " TiE | SfEEtim LT #
A DUGEE B - JRERARE Y B AT A i R iU 5
RERIE 21T hy - WAREEEE ~ R KF ~ BR5E - 22050 - B
i R AL TR HAMKEEEMEREE 2 TE (REEFET
iR —IE) -

s s Esz s ER s K
(— Btz B=
FredA ) 2fe S @Y e MR - S - B8 H B H Ath &)
FE o~ B REF R E MRS R EREBRRE <MY (ERIEEESE



s BRI 2

RSB ) - MEXZAEREE =NAGRZEETHZM
5 - EREEAfECEZEREANEREEL - SMYZH
FEL e 584 5 {0 0 A B A R i e

(2 Bz ER

W)z e B prad e e o TR B B R e i B
FHVLOBRFT g Z A ALK - #E/8E iTRERARBILUNZ R G
HEHRTTL - BIRE R ZEEL - NI Y. 2 E B
B -

(=) B2 %F

AR PRE AN —RArE - SEEEARIE - —
PIFHELHE T EEA ~ W - MO FH G 3R o ECAT e st
PRI L EREFE MY - AR ERUERE e 1T PRI -
{E i FE R Frai A A FE AR TS (M CRBUR BB AR ) -
{1y 7E MK B B e i R e B -

=~ S5 LA TR
Fradss et « JEERTS - Huiiss - &S - ih7e
FRE - EEERE - A - FIBE - 55T R HARE T ERERE E
L5 (BREEEREIRB=1E) - ZEBIEEFANE —H
R RS - T R BT (RER A /R
2 - ENEMERFAREFEAKE TR —EH N EZ
R P R T RRAS 5 -t iAG (M. 2 224 ( RS

AR E4A 168  BECHAKBER AE T WIGRE  BAME
FER IR AMBAAMAEZRF - RE BACKE Ry YEKE
#4 A BT R -

D AHREAEIEER G (88) TRLTE 8814180 IS - MM AT
Pl oh L YR e - B AaE WA e R R ARk



am BT BRI T Ry IR TER 9

b6 ) HERS R A SANGRMKIR A S TE R # - B R

%~ ARGEEMNEBUTHRBITSZ M

— ~ ZARAELE B A

BT RIS T R 708 B BRI T B 7 IR R B AR A
EFL L TR MR 2 BCA » 57 9l 22 AT B Be B 3 5l L B s
Z 0 BNEEGER - AR HER 2 LE - 1T
AFRATESE R HE T A B TR BRIEERBIERESN
BHAELR BTG RULE E BT —E 2 A E
% o ERRANEE B A EERAE 2 #2228 EEs - 188
At FllaEal ~ MDA - BIEEE R - Hrp R
Fy o QEE BB — T R TERE R A EREE A
R R AR RLERIGR - AR AR ERBR A
Hofllzg 2 LD - A RIS AR AR S
st ( Subordinationstheorie ) HIFEL s » iR E & e
TRUERARR » Al » Ak ¥ Z RAGRRI R RLERATR © Z1E
R AR - AR DI 2 B AR ) ERE(E

" LMAHEARTIEEE G (88) FIELF S 8811260 5E&EE -
TR B Ak s B SR BT A fldo T EEL 0 AT |
H29: %k fTHUAZIEHMMER » B 28 ARR 0 TR (2001)
TR 383 ALk B 3 2 Bt o BRI AEE B 400 SEAREE » IR R L H A A
Bikdl  AAEBRH AR LBEWRANR - BRANMMEN X = 5kH
RIS » 4 ¢ BR8Nk AL EZ B ) T BUE $3R M A8
ME (L) 687802 ex4% 4B EZ - 8 169-196 (2000 ); 3
R FRECA A M R R LR fnE Uiz it AP
oo BEES S BB B 98 (1996)

FEES o THUE (B ) B S0 niE (2006 ) ¢




