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Abstract

“Duty convenience” is the core issue of duty crime. Whether “tak-
ing advantage of duty convenience” or not is key to determine whether
certain acts constitute duty crimes. Differences in the content of “duty
convenience” and in the ways of “taking advantage of duty convenience”
are the criteria to distinguish this crime from another, therefore “duty
convenience” is an important subject in criminal law. However, system-
atic study focusing on this subject is not enough, which results in some
theoretical misunderstandings and some mistakes in judicial practice. In
order to clarify some controversial issues on this subject, this book sets
“duty convenience” in criminal law as its research target, and expounds
some issues relevant to the subject from different perspectives, which is
in the hope of clarifying the theoretical controversies and at the same
time playing a role in guiding practice.

In addition to the introduction, bibliography and postscript, the
main part of this book can be divided into five chapters:

Chapter | focuses on duty, which mainly discusses the concept and
features of duty, and the relationship between duty and other relevant
concepts. In the section of concept and features of duty, duty in daily
life and in criminal law are discussed respectively, and the book holds
that duty in criminal law is not the same as that in daily life, the key of
duty in criminal law is power and responsibility in office, and it has

three features, i. e. legality, publicity, procedurality and objectivity. In
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the section of relationship between duty and other relevant concepts, the
book expounds the links and differences between duty and power in of-
fice, responsibility in office, public service, labor service, professional
service, work and status, then argues that power in office and responsi-
bility in office is crucial to identify “duty convenience” and duty crime
in criminal law. Nevertheless, power in office or responsibility in office
is not always correspondent with duty. The book holds that all public af-
fairs should be regarded as “public service” , which is contrary to “pri-
vate affairs” or “private service” , and therefore, duty can be covered by
public service, duty acts are in nature public service. Labor service can
be divided into public labor service and private labor service, some pub-
lic labor service also has the content of power or responsibility in office,
therefore, taking advantage of convenience in labor service under certain
circumstances may also constitute duty crimes. Professional service can
also be divided into public professional service and private professional
service. Although there is no official power or responsibility in public
professional service, there is duty of care as well as convenience in it,
which can be seen as a kind of duty in a broad sense, thus dereliction of
duty of care and taking advantage of professional convenience in profes-
sional service may constitute a duty crime in a broad perspective. Duty
and work are different both in the content and scope, the extension of
work is broader than that of duty. Duty emphasizes the qualification or
the state to exercise power or responsibility in office, while work, in na-
ture, is a job, which indicates that it is a means of livelihood. Status
and duty are two different concepts, status is the factor to help determine
guilt and weigh the penalty from the aspect of the offender, while duty is
the factor to decide whether the offender has committed a crime by taking

advantage of duty convenience from the objective perspective. Individu-
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Abstract

als with status do not necessarily have duty, and vice versa.

Chapter 2 focuses on duty crime, which mainly discusses the con-
cept and classification of duty crime, also introduces the developing
trend and features of duty crime in recent China. In the section of the
concept of duty crime, the book probes into the current concepts of duty
crime from the perspectives of crime subject, objective aspect and the
nature of duty crime, and then concludes that the concept of duty crime
shall be crime committed by taking advantage of official power or respon-
sibility by anyone engaged in public service. In the part of classification,
the book holds that duty crime can be classified into different types ac-
cording to different criteria, i. e. duty crime in broad sense and in nar-
row sense, duty crime committed by natural person and by unit, inten-
tional duty crime and negligent duty crime, at the same time, the signifi-
cance of the above classification is displayed. Afterwards, the developing
trend and features of duty crime in recent years is introduced.

Chapter 3 focuses on duty convenience, which mainly discusses the
concept and features of convenience, the content and classification of
“duty convenience” in criminal law, and the relationship between “duty
convenience’ and other relevant concepts. The book describes the
meanings and features of “convenience” in daily life and in criminal law
respectively, and holds that “convenience” in criminal law is dependent
on duty, it has direct links with duty and it has specific content due to
specific duty. “Duty convenience” in criminal law can be divided into
four categories, i. e. convenience within statutory power, convenience
formed by actual power, convenience beyond statutory power and con-
venience generated by responsibility in office. Also “duty convenience”
can be simply classified into convenience by official power and conven-

ience by official responsibility, and the ways of “taking advantage of du-
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ty convenience” can be divided into active and passive modes. Then,
two concepts relevant to “duty convenience” are discussed, i. e. “influ-
ence” and “job convenience” . “Influence” and “duty convenience”
are different in three aspects, thus bribery and bribery by taking advan-
tage of influence are two different crimes in nature. “Job convenience”
is not a factor that deserves criminal evaluation, as act committed by
simple use of “job convenience” does not fall into the scope of duty
crime, and moreover, under certain circumstances, does not constitute a
crime at all.

Chapter 4 is about “duty convenience” in different types of duty
crimes, which mainly discusses the content of “ duty convenience”
and the ways of “taking advantage of duty convenience” in specific
crimes, such as in embezzlement, bribery, misappropriation, illegal
operation of the same business, and in the abuse of official power.
With the combination of the available previous viewpoints, the book
expounds “ duty convenience” from a special aspect, and puts for-
ward some different understanding on the matter that can challenge
some traditional theory.

Chapter 5 puts forward suggestions relevant to “duty convenience”
from two perspectives to improve the current criminal law. The first ap-
proach is to establish a duty — oriented system of duty crimes, which
means to set “duty” as the criterion to determine whether certain acts
constitute duty crimes, exactly, power in office or responsibility in office
shall be crucial to decide duty crime, but not “status” . Strict distinc-
tion among “duty” , “public service” and “labor service” shall be abol-
ished, and similar acts that constitute duty crimes should be subjected to
severer punishment than those constituting ordinary crimes. The second

approach is to abolish the element of “taking advantage of duty conven-

.



