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Abstract

The core issue of intellectual property legal philosophy is the justification of
intellectual property. Whether different types of intellectual property rights have
the same justification reason is needed to be proved. Before it’s proved, its answer
must be considered to be different. Today, the metaphor of the justification of in-
tellectual property is the justification of the copyright.

The popular justifications of the copyright include three categories: labor
theories, personhood theories and utilitarianisms. In the labor theories, there is
the application of Locke’s theory, labor-desert, addition theory, creation theory,
etc. In the personhood theories, there is Kant’s Behavior theory, Radin’s theory
on personhood, Personality Rights’ theory and free will theory, etc. In the utili-
tarianisms, there is economic incentives theory and social planning theo-
ry. Economic incentive theory and social planning theory can be classified into
utilitarianisms. All kinds of the justifications can successfully explain parts of the
intellectual property rights, while they have their own flaws.

There is competitive relationship between all kinds of the justifications on
copyright. They will be survival of the fittest. The way of the fittest is falsifica-
tion. There are two methods of falsification, the characteristic of works; the copy-
right Ancient-modern problem.

The characteristic of works and the view of works is a mean. It includes “Imi-
tation” , “Expression” , “Reappearance”, “Text”, “Reader” and “Product”.

Copyright is based on the characteristic of works. The copyright law selects

1



iR F AL IE Y P

“Expression” and “Product” , while others are abandoned. What is the basis of
the selection? Labor theories and personhood theories have no answers.

The works exist since the ancient society, while copyright is a product of the
modern society. This shows that the existence of the copyright must have a close
relationship with the difference between ancient society and modern society. How-
ever, the various copyright justifications ignore times and nationalism. That
means: according to the popular theories, copyright should exist in both ancient
society and modern society. The assumptions of theories is inconsistent with the
copyright history. All kinds of justifications can not answer the copyright Ancient-
modern problem.

Via the characteristic of works and the copyright Ancient-modern problem,
we can find the way to the justification. The selection of the works’ characteristic
by copyright law is not based on works themselves, but the needs of benefits’ dis-
tribution on works. Therefore, the basis of the justification does not lie in the
characteristic of works, but the allocation of interest on works. The interests on
works can be divided into two categories: the interests regulated by law & the in-
terests ignored by law. The interests regulated by law can be also divided into two
categories ; property & non-property. The core interests on works is property inter-
ests on which is waiting for the allocation. The property interests can be divided in-
to three levels: right, transactions and money.

To solve the copyright Ancient-modern problem, we should inspect the copy-
right history, such as the generation of copyright, the evolution of copyright,
and so on. We should assume historical model to analyze the historical events, The
copyright historical model in this article is the analysis of the waiting-for-allocation
property interests on works in specific historical environment. In this historical
model, there are two Independent variables: Gutenberg’s printing & freedon:1 of
the press. Because of the Gutenberg’s printing, the waiting-for-allocation property

interests on works increased sharply, and we entered into the privilege peri-
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Abstract

od. Due to the emergence of freedom of the press, the privilege period’s dying
brought the chaos of the industrial order. Copyright appeared as a substitute.
Therefore, at the time copyright appeared, its justification is based on maintai-
ning industrial order.

In this article, the justification of copyright is divided into two parts: choo-
sing between existence and non-existence & choosing between strong protection
and weak protection. The metaphor of copyright’s justification today is the former
one. And the answer to the former is often applied to the latter. This distinction
should be made between the two parts. at the time copyright appeared, its justifi-
cation which based on maintaining industrial order, is only the answer to the for-
mer question. While currently what we face more is the latter question.

The latter question can be also divided into several parts; duration, claims,
limitations, and so on. The answer to these questions may be different. Generally
speaking, there are following ways for judgment. First, copyright must be strong
enough to ensure the order of the industry. Second, copyright has brought social
burden, resulting in a reduction in economic surplus. It is a necessary evil. So it
only woks in the necessary range. Finally, if the weakening of the copyright can
only be effective in reducing the income of authors, but not effectively increase
the economic surplus, the design of the law should be more inclined to the protec-
tion of the interests of the authors.

China is currently in the primary stage of socialism. At this stage, adminis-
trative power is too large, and the publication is strictly censored. Broadly speak-

ing, the justification of copyright in china will be weaken in a certain degree.
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