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“BEMATMIREAETER, METER.” — 2L
ZHi, EMEERBREEREREERA R - BREXR - BEH
(Oliver Wendell Holmes) Rt:—3, #EHAERME (F@EE) —F
PETFTRAEFE D BAMEEBHTAABERAT, -2
BZjE, XAESEELE, NRERFENFRESR ™4 T
FITZREW, ETEFENEE. BUTHREME AR TESDHE
RESIH, JLFeE LEEFEGERE, RmmERAT TN —
EARRRWL .

F b, bk “EMHZM” (Holmes’ edict) M ZAL
e (EEEE), MREF T — 400 & R X0 8h K27 B be
KB L Kk - 37 - 2{8/K (Christopher Columbus Langdell)
prig (ERERGIE) (52 M) BHIF.2) RFTAm, 2AR

(1] Oliver Wendell Holmes, The Common Law (1881 ), Reprinted in The Collected
Works of Justice Holmes; Complete Public Writings and Selected Judicial Opinions of Oliver
Wendell Holmes, ed. by S. M. Novick, Chicago 1995, p. 115.

(2] Oliver Wendell Holmes, Book Notice of William Anson, Principles of the English
Law of Contracts, and Christopher Columbus Langdell, Selection of Cases on the Law of Con-
tracts, 2nd ed. , American Law Review 14 (1880) , p.234.
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REMERER KL EFEEEROAD . ZAREEEME N
“IIRRE, RN R S E B U TR R R
FRBME B OBEEDR K BAZ ., MREERE TR,
KEBRALEE TR EHTE."(2) BB, ZHAMUER LMK
AERROIEEEHEROMER. BHRMER, 10RO E
(RS WEAE, 2R/RINEROR Y L
ARSI, BRG], RER TR R T
REEL R RBIA L, TEE M — F 5L 5] b3 R AR X A
HAJE B JEEE, 3 AS S AESE, R 0 T/ R R s
FE S UE TR RAmE ., ERRm, 2RRBANE
BREL (“DUEY") HEBERE, MERXEXNFESZHE
FHELBRE—R, £ LRBIEF, EMATRMIEERR H 2
AT T HY A TR KB, BBET, MAMT “XHE—
B, EAAME TR E SRR R, REREIM
FHRT AT iR O EE R, ENEENGT
PR CHEIRBIR TR 5 T A R R e, B
FERE MR A KR (4 ik, BEFGERET
‘B XAMT MEE, BIANEEEETREEFE (F)
PN

(1) Christopher C. Langdell, A Selection of Cases on the Law of Contracts, with a
Summary of the Topics Covered by the Cases, Boston 1871, p. viil

{2) Christopher C. Langdell, Harvard Celebration Speech, Law Quarterly Review 3
(1887), p. 124.

(3] Oliver Wendell Holmes, Book Notice of William Anson, Principles of the English
Law of Contracts, and Christopher Columbus Langdell, Selection of Cases on the Law of Con-
tracts, 2nd ed, American Law Review 14 (1880) , p. 234.

(4) Oliver Wendell Holmes, The Common Law (1881), Reprinted in The Collected
Works of Justice Holmes: Complete Public Writings and Selected Judicial Opinions of Oliver
Wendell Holmes, ed. by S. M. Novick, Chicago 1995, p. 115.
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LR, RIEAEXSRER (EX) HAERERXHEM
HEMEAR S, HIUFEEIHM (Patrick Kelley) JEEHFFERH,
FLE2AUR SEBTERR T L (2R AZSARMAR B
ARk SR WP, #RIA IR E N 08 12 A S i BT 5L
BRI SRR R S0, W B0 X 51 7 T % ik R 2 A B A A T
AURZ S THBE @ T RIS B, ROt B £ B T
AEHEARIES G MESZE THESHEE X m, X6E
TSt R LR AL A R BRSO AR - R R E

H, HER SR RIS T, BT AS RO E ER 2
A, MK 22 40K (IR Fh 458 48 07 B8 3 E AR (WLIRE N
“SEHEMET), MR

i A LR 2R A Rk E A B AR K
me, EURFEE — BT M5 2 18] 00 7 8 9 220 i O 2 8 3

(k) SREBBREN (FiE) XFERDR,
B, 1E2 R MEBITIBAEM, WIERE 2
B RHEMIUUE =B (EE) (2 Brid, BlEARX A
. XSRS R IVF £ E AR T A N B 18 7k 22 5 4 Ly
X, WEEAFESED (ZARFRERAFEED) USHRPH - #
FH# (Gottlob Frege) FI#r/RKHf « fZ/K+ (Charles Sanders Peirce)
AP, SEEEXGER “BAGEET . BRI S B 8 X
T EET M TR, AT S R M

Frxtty, HEARAELSHBENER . BAREEESE (=&

. W) RE2E AR ANE, WREMAE R,
TR T ZH/E L. BMEETAKGM - B (Susan

pp. 26, 29, 35.

(1] Patrick Kelley, Holmes, Langdell and Formalism, Ratio Juris 15 (2002 ),
(2007), pp.-2, 9.

(2) Susan Haack, On Logic in the Law: “Something, but not All” , Ratio Juris 20
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Haack) \A, RAETEEBHZEHMNZE TRERHAS, HEE
BRI Ek A B, IIEEEARIFER “AMEH
" RER. FrLA, BEEEET “EIIEMER, AR
JE2HR” (something, but not all) 01 Xtk B HRAE 2547 2 ZRRKAR
JEH - fitii4 (Eugenio Bulygin) $HEAHAXTHIIE ), fEEEAhE
“AE—V), HEEEFFELZ/EM" (not everything, but more than
something) , 3 MBS 2 [alGK hn LA BiiE L 2)

B2, BERSER/EFHRRRTHRMM? A4 LR T
— @S TEMMNE, B REARET “BHBIBIE" (legal
argumentation) (3 X — 48, XN =2 0 b He kXt 2 4
() AL SEARIEZXRANEE . OME (AFEEAN)
RAZBBAIM XS dnRxt X —[aj @ o2& 2 E e m, B4
RATIHH EERERQEEMMEEA 2R ZEEW? LIEO
A RLTEAE Qo] LA HC % B8 A A O R el A B v R IS IE A S M 7
TRUEEHFHEAB2ZEENSAMENS? N8, ERKR
HAEM B —RFIERTIE R, AR B ZEEMEA LR —FEW
LS, X T2 X S M 2 A e gt =4 %
e, AEMIRER, MRFE MR, SERET EARR S
DR, ABHAEEY MEEM ARy, mMRERT
H e R AT —F X o, BPkA AL (legal rules) 5kt

(1) Susan Haack, On Logic in the Law: “Something, but not All” , Ratio Juris 20
(2007), p.1, 26.

(2) Eugenio Bulygin, What Can One Expect from Logic in the Law? ( Not Every-
thing, but More than Something: A Reply to Susan Haack), Ratio Juris 21 (2008 ),
pp- 150 —156.

(3) EREH “YHEF”  (legal reasoning) , TEFUH BN, HASIE S
IR —BAEX s, RAERB 40 BEFRE, MAERERELE P ER
mFRERAEETC . A RERER S,



il 2 MEBRMZMENREEM S

JEM (legal principles) RHFFTEHELE, XA R —FE BRI
GER, FRXRREERR, X— K4 TFEE EARQMO XK
FEAAEEE L, EfNTERNBIEEAERANEFHRESH
EHFrE RS GTE, X FHXEECREEEENHAS
IEXS{tEA .

e ER=ANZE A R, X ) O R R 0 B8 A T [
JREEE AR . B E, METEMNZET EMELEFH R
AR, RN (BUZEEY4) RERTEMTHESE, DA
MG TR BT E—F ke a2, BIMEZHE (normative logic)
iH 2% (deontic logic) . HFE BEEER (legal logic) , H
M— AR T E— B ATR, REMERTEK.) &
WEIERS, XFHAEEEEHRE—RBR. ARESBTANE—
M EA L, HAEMNER, RERAHFE—FE K “Z
B R “BEEBE, ANAESHNGEEE. HiRBE, 8
BB FEEEE, Wk, BERT LUFE LTS — 4 ] B A IR B E
X A REE R EE %, BEHAR, RN ERixs
EERAER “BH MEUNE, BARLAESINFE—F
Gi—ZEER ., BMEEZSRHIEXN TE2EAESG (SIFRETX
A E AR ) AT XS, ARt 2R E R LART
R TRk E , JFARER AN B AR R —t, “ 25

(1) #EE, “HMETERETTE —FMFraEE" 0 R R T TR &
QHEMNTFREOSQ. QZEKSA —EH, EETHARE, AHHFEHE X —
FHEE TR H—, ETHNNMRMESE SRS, EELEXX—FEE
H R TR WIRIE, BfF A IR — S MR, K=, XARHAR 1
WEENERNAEMUR N E. EMFEARNERRS, EfAXSHEAE
REZ5, FRURRMEREZEREEN TREEBOFEARGER, HEAMHA
“EAET REEE, MHMEERNSS HOERESEARE, M TEARmE,
AFREZHSEZEREURERNEQMAT .
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HAEAI R —PEBE” MR T & R B O EA TR, BHEEAE
ATEEX—E R TR ZEEX— PR, AR
SEEAMNEEIE . M7EMEERUR, 1240 IR Wi
KB TCBE S B A 7 50U« LKA (Hans Kelsen) #9213,
ABTRR, BURFRE M BTEMERA W BH “BHEE%
7", —BoA R — AR T A R R 2 R SR A - e 5
# (Ulrich Klug) Z[AIEE(E ) FEHMIIZEED, PURER UH
“EEEGTEAT () MESIRT X — R E kA R
—RAVLZ B K PR AR G — R — AL A5 5
WHHER R ASEZE N (logical inference) HERE.(2) H
WZJa, WX mi A “BURZRHERE”  (Kelsen’s Conundrum)
WA REEE | R EENLFR SO EM, wylkT
KEHFI . ABRRE RN X P RES T ACWEE 5
E (SB—. Z8), BB E A X 40 S vk A0 A vk A B
W (R=%) MEGLE, 2HWENZESH (BN, LE),
A EN FERSIEZ SR, DR Sk HigIEZ
HARKKBEESME (BAZENE), BTIRAENHE, &AM
KB RISRYURRITRIR IS AR, B A— B 54
HIHVEHIHE SR A R BRI, SRR N —
P ALV R T S BIME”, X —XERE AR AR LR ZR

(Jogensen’s Dilemma) ,,

(1) PAMEESE G W% B —24< 4 i if: Hans Kelsen und Ulrich Klug, Re-
chisnormen und logische Analyse; Ein Briefwechsel 1959 bis 1965, Wien 1981,

(2] Vgl Hans Kelsen, Allgemeine Theorie der Normen, hrsg. v. Kurt Ringhofer und
Robert Walter, Wien 1979, S. 99, 179.
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- BB T A AL

—. ARFEENSESNIR

P — R B A 1 B0 3 P HE e o R R AN 2 A TR A MR 1 i AR
HYEL b, X—@EEERVINRREHFAZIREKR, MESEER Y
KA - ZIRFE (Jogen Jogensen) . 7E—FF T 1937 SE R RAIE £
X (A n5E8E) o, ARFEL T ANTEETLE
EERIMEER 38" (puzzle) : “HKEGHEFIEZ AKX TEH
Wik S, RABA SR IE A A BB FE— > HEWT AR D AR B4
ws R, PRARBKE, —NEAWSESNEIRTLLAH
AEREPZ-BAMASESHATR PSR (D E 2, —F
i, BHTmeaRA ER—mpm, RITKEEZER “Zi#H!” 5
“BATIREY LSS XML RREERRKR, XMRRASEEH
B, Ik BIE M —Fr Lhir 2 AU REAE A LI BRAR TE
AARIR ZHENTT BRI S5 E, LR HERT S B RATER, B
1L F FEAR 9k T3 A R A4 18 488 SIE A BB 40 . (2 ) X — A8 Bk Al
Bk “AATHENTARRE” (Non — Inference Thesis) (371 %X —4r 8 i

(1) Jorgen Jorgensen, Imperatives and Logic, Erkenntnis 7 (1937/1938), p.290.

(2) Jorgen Jorgensen, Imperatives and Logic, Erkenntnis 7 (1937/1938), p.289.

(3) &#: "EHRENNIESTH? X ELR PR A B h — A~
BOHER”, B (BOREFERE) 551308 (20124812 A), 55160 5L,




