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SJ
The Direct Effect of the
GATT/WTO Agreements in the
European Community Legal System

—The Position of the Court of Justice of the
European Communities and
the Court of First Instance

\ix

I. INTRODUCTION

The legal effect and implementation of international agreements
in domestic legal systems give rise to many observations about the
basic concepts of monism and dualism. The debate on those con-
cepts is often conducted in terms of the force of international law,
depending on constitutional and other municipal rules. In fact, the
questions of the direct effect of international agreements on domes-
tic legal systems and the hierarchical status of the norms so applied
are extraordinarily complex and vary from country to country. The
various answers to these questions can have enormous impact on
domestic courts’ decisions as to whether and to what extent an inter-
national agreement has direct applicability or a self-executing effect,

so that a particular individual can invoke its provisions.
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The situation in the European Union is more difficult to sketch
than that of many other countries. The EC has long struggled with
these problems in two tiers: application of Community law (the ba-
sic treaties, secondary law, etc.) within the Member States, and the
application of external treaties concluded between the Community
and third countries within the Community legal order. While the
term “direct effect” is not found in any of the EC Treaties, the Court
of Justice of the European Communities (hereinafter the European
Court of Justice, ECJ or the Court) has ruled on a number of cases
and developed the principle of direct effectiveness of Community
law. The Court has also held that international agreements form part
of the EC legal system and that, in some cases, they may be invoked
by individuals in Member State courts, just as provisions of the EC
Treaties may be invoked by their nationals before national courts
and tribunals. However, the “GATT case-law” of the Court contrasts
sharply with its position regarding other international agreements. In
a number of cases, the Court adhered to the position that GATT 1947
did not have direct effect. In spite of the transformation brought
about into the GATT/WTO system by the Uruguay Round Agree-
ments, the Court continues to stick to its position opposing the direct
effect to the WTO Agreements.

This article tries to make a small contribution to the debate on
the direct effect of GATT/WTO rules within the Community legal
order. It examines the approach of the Court with regard to the direct
effect of Community law, the direct effect of international agree-
ments, and the direct effect of GATT/WTO rules. For this purpose,
Section II provides a brief review of the development of the concept
of direct effect in EC law, and the arguments traditionally put for-

ward by the Court in granting the direct effect to international
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agreements. In Section II1, it analyzes the Court’s previous GATT
case-law and methodology, as well as recent judgments relating to
GATT/WTO rules, in which the Court concluded that direct effect
should not be granted. Section IV explores some of the policy con-
siderations relating to the judicial doctrine of the Court. The final

section of this article provides the concluding remarks.

II. THE RATIONALE OF THE COURT FOR DEVE-
LOPING THE NOTION OF DIRECT EFFECT

In order to reply to the question on the direct effect of interna-
tional agreements under EC law, it is necessary to analyze the con-
cept of direct effect in EC Law. This section begins with an exami-
nation of the status of the EC treaties within the Member States. It
then looks at the jurisprudence of the Court on the direct effect of
international agreements generally. In this regard, the Court takes an
approach towards the direct effect of international agreements which
is different from that taken towards the direct effect of Community

law.

1. The Notion of Direct Effect in EC Law

One of the most interesting questions presented by the Euro-
pean Union is the force of EC law in the Member States. The direct
application of the basic treaties is only one of a series of le-
gal/constitutional issues relating to EC law and national legal sys-
tems. This sub-section confines itself to an examination of the direct
effect of the basic treaties, and does not deal with the status of other

EC acts within the Member States.
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The question of the direct effect of the EC treaty was first con-
sidered by the Court in Van Gend & Loos v. Nederlandse Adminis-
tratie der Belastingen'. In this particular case, the issue was whether
ex Article 12 of the EEC Treaty had direct effects within the territory
of a Member State. With regard to treaty interpretation, the Court
stated that®;

“To ascertain whether the provisions of an international treaty
extend so far in their effects it is necessary to consider the spirit, the
general scheme and the wording of those provisions.

The objective of the EEC Treaty, which is to establish a Com-
mon Market, the functioning of which is of direct concern to inter-
ested parties in the Community, implies that this Treaty is more than
an agreement which merely creates mutual obligations between the
contracting states. This view is confirmed by the preamble to the
Treaty which refers not only to governments but also to peoples. It is
also confirmed more specially by the establishment of institutions
endowed with sovereign rights, the exercise of which affects Mem-
ber States and also their citizens.”

The Court held that the Member States have acknowledged that
Community law could be invoked by their nationals before national
courts and tribunals, and stated that®:

“The conclusion to be drawn from this is that the Community
constitutes a new legal order of international law for the benefit of

which the states have limited their sovereign rights, albeit within

Case 26/62, Van Gend & Loos v. Nederlandse Administratie der Belast-
ingen, [1963] ECR 1.

Ibid., at 3.

Ibid.
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limited fields, and the subjects of which comprise not only Member
States but also their nationals. Independently of the legislation of
Member States, Community law therefore not only imposes obliga-
tions on individuals but is also intended to confer upon them rights
which become part of their legal heritage. These rights arise not only
where they are expressly granted by the Treaty, but also by reason of
obligations which the Treaty imposes in a clearly defined way upon
individuals as well as upon the Member States and upon the institu-
tions of the Community.”

It set forth the Court’s classic formulation of the nature of the
EC and gave the Court great power and discretion since a new legal
order may require the Court to formulate new legal principles and
rules. According to the spirit, the general scheme and the wording of
the Treaty, the Court concluded that ex Article 12, which contained a
clear and unconditional prohibition of tariff increases of any kind,
must be interpreted as producing direct effects and creating indivi-
dual rights which national courts must protect.

The reasoning was applied in subsequent case-law on the direct
effect of the EC Treaties. However, the granting of direct effect to a
particular provision is subject to some conditions. First, the provi-
sion in question must be clear, precise and complete. Second, the
provision in question cannot contain any reservation subject its ap-
plication to a provision of national law. Third, the provision in ques-
tion must be legally perfect and creates rights and obligations on
individuals without depending on measures subsequently taken by
Community institutions or Member States. Fourth, the provision in



