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Abstract

Based on the doctrine of privity of contract, in an installment
transaction financed by third party, if the business operator fails to
perform the consumer contract, a consumer could not refuse to repay
the loan with defenses exercisable against the business operator under
the consumer contract. Nevertheless, compared to the traditional
installment transaction, the installment transaction financed by third
party exists the danger of unequilibrium of transactional risk in a
tripartite relationship. In this situation, a consumer would bear more
transactional risk and fall into a more inferior position, because the
consumer is unaware of the loss of rights in refusing to repay the loan
with defenses exercisable under the consumer contract. Therefore, in
order to adjust the status of consumer’s inferior position and ensure
entrepreneur’s capabilities in contract performance, the consumer
should be entitled to rights in exercising defenses, under the
jurisprudence as stipulated in Article 1 of ROC Civil Code, by
reference to Directive 2008/48/EC Article 15 and German Civil Code
Article 359, and under the principle of good faith and fair dealing as
stipulated in Paragraph 2 of Article 148 of ROC Civil Code, and the
needs to apply “Einwendungsdurchgriff” principle to installment
transaction financed by third party should be recognized.

The application of “Einwendungsdurchgriff” principle should be
premised on the existence of linking relationship among the
“consumer contract” between the consumer and the business operator
and the “loan contract™ between the consumer and the lender (Linked

Contracts). “Linking relationship” means that the purpose of the loan



contract is to provide the entire or partial loan in repaying the price of
the consumer contract (Limitation of Purpose), and that both contracts
constitute an economic unity. Consumer’s exercise of defenses is
further conditioned on the facts that consumer may exercise the
defenses under the consumer contract, that the lender may reasonably
foresee the future existence of exercise of defenses during the
conclusion of the loan contract, and that the consumer has already
exercised rights against the business operator without effect.

The circumstances under which the consumer may defend against
the lender’s claims should be limited to the defenses exercisable under
the consumer contract; in principle, the consumer may not further
request the lender to return the loan already being discharged. The
linked loan contract will not lose its effect, even though the consumer
contract is extinguished due to voidability or nullity.

Finally, this article will try to propose the draft of partial
amendment to the Consumer Protection Law, and a draft amendment
suggestion to Article 14 of the Draft of “Mandatory Provisions to be
Stipulated in a Standard Form Consumer Unsecured Loan Contract” .
and the draft of “Declaration of Handling Mechanism for Consumer
Loan during Failure to Provide Deferred (Prepaid) Type Product or
Service”, as the reference materials for the Consumer Protection
Commission (CPC), and the Financial Supervisory Commission
(FSC), Executive Yuan.

Keywords: Einwendungsdurchgriff, Privity of Contract, Con-
sumer Credit, Installment, Linking Relationship,
Linked Contract, Economic Unity, Deferred
(Prepaid) Type Product or Service, Credit Card
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