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Jurisprudence

Text I Law as the Union of Primary
and: Secondary Rules

Before You Read

1. Can you make a distinction between a pre-legal society and a legal
society?

2. As far as rules are concerned, what do you think is lacking in a primitive

society compared to a modern society?

First Reading Exercises ,

1. How are primary rules defined?

2. What are the instances of the static character of the primary rules given
in the text?

3. What are the remedies for the three defects?

4. What is the general function of the secondary rules?

5. Why are secondary rules all concerned with primary rules themselves?

-1 It is, of course, possible to imagine a society without a legislature,
courts, or officials of any kind. Indeed, there are many studies of primitive
communities which not only claim that this possibility is realized but depict
in detail the life of a society where the only means of social control is that
general attitude of the group towards its own standard modes of behaviour

in terms of which we have characterized rules of obligation. A social
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structure of this kind is often referred to as one of customs’; but we shall
not use this term, because it often implies that the customary rules are very
old and supported with less social pressure than other rules. To avoid these
implications we shall refer to such a social structure as one of primary fules
of obligation!.

2 It is plain that only a small community closely knit by ties of kinship,
common sentiment, and belief, and placed in a stable environment could
live successfully by such a regime of unofficial rules. In any other conditions
such a simple form of social control must prove defective and will require
supplementation in different ways. In the first place, the rules by which
the group lives will not form a system, but will simply be a set of separate
standards, without any identifying or common mark, except of course that
they are the rules which a particular group of human beings accepts. They
will in this respect resemble our own rules of etiquette. Hence if doubts
arise as to what the rules are or as to the precise scope of some giver; rules,
there will be no procedure for settling this doubt, either by reference to an
authoritative text or to an official whose declarations on this point are
authoritative. For, plainly, such a procedure and the acknowledgement of
either authoritative text or persons involve the existence of rules of a type
different from the rules of obligation or duty which ex hypothesi are all that
the group has. This defect in the simple social structure of primary rules we
may call its uncertainty?.

3 A second defect is the static character of the rules. The only mode of
change in the rules known to such a society will be the slow process of
growth, whereby courses of conduct once thought optional become first
habitual or usual, and then obligatory, and the converse process of decay,
when deviations, once severely dealt with, are first tolerated and then pass
unnoticed. There will be no means, in such a society, of deliberately
adapting the rules to changing circumstances, either by eliminating old
rules or introducing new ones: for, again, the possibility of doing this
presupposes the existence of rules of a different type from the primary rules
of obligation by which alone the society lives.

4 The third defect of this simple form of social life is the inefficiency of the
diffuse social pressure by which the rules are maintained. Disputes as to whether
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- an admitted rule has or has not been violated will always occur and will, in any
but the smallest societies, continue interminably, if there is no agency specially
empowered to ascertain finally, and authoritatively, the fact of violation. Lack
of such final and authoritative determinations is to be distinguished from another
weakness associated with it. This is the fact that punishments for violations of
the rules, and other forms of social pressure involving physical effort or the use
of force, are not administered by a special agency but are left to the individuals
affected or to the group at large.

5 The remedy for each of these three main defects in this simplest form
of social structure consists in supplementing the primary rules of obligation
with secondary rules which are rules of a different kind. The introduction
of the remedy for each defect might, in itself, be considered a step from the
prelegal into the legal world; since each remedy brings with it many
elements that permeate law: certainly all three remedies together are
enough to convert the regime of primary rules into what is indisputably a
legal system. We shall consider in turn each of these remedies and show
why law may most illuminatingly be characterized as a union of primary
rules of obligation with such secondary rules.

6 Before we do this, however, the following general points should be
noted. Though the remedies consist in the introduction of rules which are
certainly different from each other, as well as from the primary rules of
obligation which they supplement, they have important features in common
and are connected in various ways. Thus they may all be said to be on a
different level from the primary rules, for they are all about such rules; in
the sense that while primary rules are concerned with the actions that
individuals must or must not do, these secondary rules are all concerned
with the primary rules themselves. They specify the ways in which the
primary rules may be conclusively ascertained, introduced, eliminated,
varied, and the fact of their violation conclusively determined.

7  The simplest form of remedy for the uncertainty of the regime of
primary rules is the introduction of what we shall call a ‘rule of
recognition’ . This will specify some feature or features possession of which
by a suggested rule is taken as a conclusive affirmative indication that it is a

rule of the group to be supported by the social pressure it exerts. The
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existence of such a rule of recognition may take any of a huge variety of
forms, simple or complex. It may, as in the early law of many societies, be
no more than that an authoritative list or text of the rules is to be found in
a written document or carved on some public monument. No doubt as a
matter of history this step from the pre-legal to the legal may be
accomplished in distinguishable stages, of which the first is the mere
reduction to writing of hitherto unwritten rules. This is not itself the
crucial step, though it is a very important one: what is crucial is the
acknowledgement of reference to the writing or inscription as authoritative,
i.e. as the proper way of disposing of doubts as to the existence of the
rule’.

8 The remedy for the static quality of the regime of primary rules consists
in the introduction of what we shall call ‘rules of change’. The simplest
form of such a rule is that which empowers an individual or body of persons
to introduce new primary rules for the conduct of the life of the group, or
of some class within it, and to eliminate old rules. It is in terms of such a
rule, and not in terms of orders backed by threats, that the ideas of
legislative enactment and repeal are to be understood. Such rules of change
may be very simple or very complex; the powers conferred may be
unrestricted or limited in various ways; and the rules may, besides
specifying the persons who are to legislate, define in more or less rigid
terms the procedure to be followed in legislation. Plainly, there will be a
very close connection between the rules of change and the rules of
recognition, for where the former exists the latter will necessarily
incorporate a reference to legislation as an identifying feature of the rules,
though it needs not refer to all the details of procedure involved in
legislation.

9 The third supplement to the simple regime of primary rules, intended to
remedy the inefficiency of its diffused social pressure, consists of secondary rules
empowering individuals to make authoritative determinations of the
questioﬁ whether, on a particular occasion, a primary rule has been
broken. The minimal form of adjudication consists in such determinations,
and we shall call the secondary rules which confer the power to make them

‘rules of adjudication’. Besides identifying the individuals who are to
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adjudicate, such rules will also define the procedure to be followed. Like
the other secondary rules these are on a different level from the primary
rules, though they may be reinforced by further rules imposing duties on
judges to adjudicate, they do not impose duties but confer judicial powers
+and a special status on judicial declarations about the breach of obligations.
Again these rules, like the other secondary rules, define a group of
important legal concepts: in this case the concepts of judge or court,
jurisdiction and judgment. Besides these resemblances to the other
secondary rules, rules of adjudication have intimate connections with them.
10 If we stand back and consider the structure which has resulted from
the combination of primary rules of obligation with the secondary rules of
recognition, change and adjudication, it is plain that we have here not only
the heart of a legal system, but a most powerful tool for the analysis of
much that has puzzled both the jurist and the political theorist.
11 Not only are the specifically legal concepts with which the lawyer is
professionally concerned, such as those of obligation and rights, validity
and source of law, legislation and jurisdiction, and sanction, best elucidated
in terms of this combination of elements. The concepts (which bestride
both law and political theory) of the state, of authority, and of an official
require a similar analysis if the obscurity which still lingers about them is to
be dissipated. The reason why an analysis in these terms of primary and
secondary rules has this explanatory power is not far to seek.
12 We shall conclude our discussion with a warning: though the combination
of primary and secondary rules merits, because it explains many aspects of
law, the central place assigned to it, this cannot by itself illuminate every
problem. The union of primary and secondary rules is at the centre of a
legal system, but it is not the whole.
(1 638 words)

Notes URUmvmtmtmlalatamlmtmtaata m Y m Y m m R  U
1. Hart states that a legal system must consist of valid obligation rules, which he then
splits into two distinct categories. These are the primary rules of obligation, and
the secondary rules of obligation. The former category he sees as imposing duties,

requiring people to do or not do certain things, whether they wish to or not. The
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sécondary rules, which he sees as in a sense “parasitic” on the primary rules,
provide that people may, by doing or stating certain things, introduce new primary
rules, extinguish or modify old ones, or in various ways determine their incidence
and control their operations.

2. Hart’s nomenclature casts the defects of a society based only on primary rules as
“uncertainty”, “staticity” and “inefficiency”.

3. According to Hart, in a more complex legal system such as our own, the rule of
recognition is unlikely to be stated or expressly formulated as a rule, but instead,

its existence is “shown” by the way courts or officials identify particular rules.
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supplementation [ isaplimen'teifon] n. Kok, B, #hFE

etiquette [eti'ket ] n. AL, ALY

ex hypothesi [ ekshai'poisai ] (hr) R UL, 4E#Q,
B RE b

converse [ kan'vas] adi. KRB

decay [di'kei] n. %, 1R

deviation [ \dizvi'eifon] . HE, WE

presuppose [ \pri'sepouz] v. ke, Lhe--- FRTHR
&

diffuse [di'fjuzz] V. B, PEK

interminably [in'to:minabli ] adv. JolRHb

ascertain [ izeso'tein | v. WE, R, &Y, BiE

pre-legal [ pri'lizget ] adj. IRATBVEXAY, BRI

permeate [ 'pommieit ] V. wig, B&E

illuminatingly  [i'ljumineitigi ] adv. JAAHL, VLB

hitherto [ hide'tu:] adv. &5

dispose [ dis'pouz] v. E, ZH

repeal [ri'piz1] v. BEER,

confer [ken'fo:] v. By, K5

empower [im'paus] V. BAE, (HEe



UNIT 1 Jurisprudence 7

resemblance [ ri'zembloens] n. M5, KFH
sanction [ 'seegkfon ] n. HUE, AF], HIER
bestride [ bi'sitraid ] v. Bk, Bk

linger [ linge] v. WIE, BiiA
dissipate [ 'disipeit ] v. IKE, THER

merit [ 'merit ] v. B8, MEZH (1)

After-reading Exercises
1 . Multiple Choice

1. The author uses “primary rules” instead of “customary rules” because

A.
B.

D.

he thinks that “customary rules” is not a legal term

he thinks that the term “customary rules” is only related to primitive
communities

there is the implication that “customary rules” is not supported with
much social pressure

because primary rules of obligation can be used to refer to any social

structure

2. Uncertainty in the text means

A.
B.
C.

D.

the lack of a system and the lack of procedure for settling the doubt
the lack of a set of separate standards

the lack of an authoritative text or an official whose declarations are
authoritative

the defect of the rules a particular group of human being accepts

3. The static character of the rules is defective because

A.

B.

C.
D.

A.

there will be no means of deliberately adapting the rules to changing
circumstances

there will be no process of growth in such a society

there will be neither growth nor decay

there will be the only possibility which presupposes the existence of

primary rules

. Inefficiency in the text refers to

lack of final and authoritative determinations



