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Foreword

This book is part of the Cavendish Essential series. The books in the
series are designed to provide useful revision aids for the hard-pressed
student. They are not, of course, intended to be substitutes for more
detailed treatises. Other textbooks in the Cavendish portfolio must
supply these gaps.

Each book in the series follows a uniform format of a checklist of the
areas covered in each chapter, followed by expanded treatment of
‘Essential’ issues looking at examination topics in depth.

The team of authors bring a wealth of lecturing and examining
experience to the task in hand. Many of us can even recall what it was
like to face law examinations!

Professor Nicholas Bourne AM

General Editor, Essential Series

Conservative Member for Mid and West Wales
Spring 2001



Preface

Medical law provides a uniquely challenging area of study, because of
both its intellectual demands and the fact that, by its nature, it will
have an impact on our individual lives. This book has two aims: first,
to provide an introduction and overview of the main legal and ethical
issues arising in medical law; and, secondly, to provide a revision aid
for the student facing examinations.

The book explains the main principles of medical law and includes
important legislation, cases and extracts from codes of conduct.
Reference is made to academic articles, journals and standard
academic works throughout the text.

The book may also serve as an introduction to the subject for those
who work in the medical field, including staff in the National Health
Service.

My thanks are due to the staff at Cavendish Publishing for their
support in writing this book, and in particular to Ruth Massey. I have
endeavoured to state the law as it stood on 1 January 2001.

Brendan Greene
January 2001
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1 Introduction to Medical
Law

You should be familiar with the following areas:

¢ deontological and utilitarian theories

¢ distinctions between civil and criminal law; the courts likely
to be used in medical law; claims in contract; judicial review

* human rights and Articles of the European Convention on
Human Rights (incorporated in Sched 1 to the HRA 1998)

Introduction

Medical law touches the lives of everyone and raises fundamental
questions about life, death and many of the things which happen in
between those two events in peoples’ lives. The law attempts to deal
with a wide range of problems, such as what to do with patients who
refuse treatment or patients who are unable to consent to treatment;
how to respond to the increasing number of claims for medical
negligence; and what rights children have in respect of treatment.
There are many contemporary issues with which the law has to
grapple, including whether there should be an automatic right to
abortion, when organs may be removed from dead patients and
whether to legalise the practice of euthanasia. The ethical and legal
dilemmas have recently been highlighted by the discovery of the
practice of removing organs from dead children at Alderhey Hospital
in Liverpool and at Bristol Royal Infirmary and by the case of the
conjoined twins, Jodie and Mary.

Ethical theories and principles

Medical law is not simply a set of rules which can be applied to solve
legal problems, because it frequently involves questions of morals -
whether particular actions are the right thing to do - for example, the
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issue of abortion. Ethical rules are important because ethical principles
sometimes underpin legal rules; for example, the law on consent to
treatment is based on the principle of autonomy. Sometimes, there are
no legal rules, or the rules are unclear and decisions have to be made
on the basis of ethical principles, for example, if tissue is taken from a
dead body. There is also the question of individual moral
perspectives — clearly, the law cannot satisfy everyone, as people have
conflicting moral views. What should the role of the law be in such
conflicts? Should it be a matter for the individual to decide, or should
the law impose limits on people’s rights? Again, the example of
abortion may be used. A second example is the conflict between the
parents of Jodie and Mary, who did not want the twins to be separated,
and the doctors at St Mary’s Hospital, Manchester, who did want to
separate the twins.

There are two main ethical theories: deontological — which is based
on what is the right thing to do in any particular circumstances; and
utilitarianism ~ which aims broadly to maximise happiness and
evaluates an action on the consequences of that action:

¢ Deontological theory: ‘deon’ means duty and this approach
determines whether an action is right by asking if there is a duty to
do it or not, for example, a duty not to kill. Inmanuel Kant was a
proponent of this theory and believed that it could be used to judge
whether any particular act was morally right or wrong. This
approach tends to look for principles which can be followed, for
example, the principle of autonomy. Autonomy means ‘self-rule’
and its wider meaning is to think and act freely. In a medical
context, the doctor would be under a duty to respect the patient’s
autonomy.

s Utilitarian theory: this judges an action by what its consequences
are, with the aim of maximising happiness. Jeremy Bentham and JS
Mill were exponents of this theory. It can be seen as a ‘goal-based’
approach, the goal being to maximise the benefit, or welfare, to
society. An action is right if it has good consequences and the
nature of the action does not matter. It does not take a stand on
principle but simply looks at the consequences. For example, it
would not consider abortion wrong in itself because it offends the
principle of the ‘sanctity of life’, but would judge it on its overall
effect on society. A utilitarian approach will breach duties and
violate rights if this maximises the good.



INTRODUCTION TO MEDICAL Law

Apart from ethical theories, there are a variety of moral principles
which play an important part in medical law and ethics. These include
the principles of autonomy, beneficence (to do good), non-maleficience
(to do no harm) and justice (to treat people fairly). The traditional
approach in medicine was based on the principle of beneficence, in
that doctors saw their role as helping patients. All too often, this
became ‘doctor knows best’ and many doctors took a paternalistic
approach to their patients. Over the last 30 years, patients’ rights have
grown more important and the principle of autonomy has come to the
fore.

The wider context of medical law

Civil and criminal law

Although medical law is now recognised as a separate branch of law,
it must be remembered that it operates in the wider context of the legal
system. The distinction between civil and criminal law must be borne
in mind and, although most matters of medical law will be civil ones,
the criminal law will sometimes be relevant. This distinction between
civil and criminal is reflected in the court structure and medical staff
may need to attend both civil and criminal courts. One act may involve
both civil and criminal liability: for example, if a member of staff hit a
patient (or, more likely, a patient hit a member of staff!), this would be
battery in civil law and an criminal assault under the Offences Against
the Person Act 1861. Minor criminal matters such as assault will go to
the magistrates’ courts and more serious offences, such as
manslaughter, will be dealt with at the Crown Court. A violent,
unnatural or sudden death must be reported to the coroner, who may
order a post mortem or hold an inquest. An inquest will take place in
a coroner’s court.

In civil law, negligence claims may be brought on the basis of a
conditional fee agreement ('no win, no fee’). The lawyers for the
winning side may claim a success fee of up to 100% for the case and
this applies to all civil claims, including clinical negligence (formerly
medical negligence), with the exception of family matters. Formerly,
although the losing party did not need to pay their own lawyer, they
did have to pay the other side’s costs and take out an insurance policy
to cover this. For medical negligence cases, the insurance premium
could be thousands of pounds, which meant that many people would
not take the risk of bringing a claim. Since 1 April 2000, under the
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Conditional Fee Agreements Regulations 2000, the success fee and the
insurance premium may be recovered from the other party under a
costs order.

Lord Woolf’s reforms of the civil justice system included the use of
‘pre-action protocols’. The aim of the ‘clinical negligence protocol’ is to
try to settle claims before they reach court. The claimant sends a
‘preliminary notice’ to the other side, setting out brief details and the
value of the claim, and the other party must acknowledge this within
21 days. The parties may then decide to go through an alternative
dispute resolution (ADR) procedure, under which they try to settle the
claim. The next stage is a more detailed letter of claim, which must be
acknowledged within 21 days. The parties should then conclude
negotiations within six months. If the case should continue to court,
then the procedure is set out in the Civil Procedure Rules 1998. These
provide a common set of rules for both the County Court and the High
Court. The court now takes an active part in the management of cases
and also allocates each case to one of three ‘tracks’:

(a) the small claims track, which deals with claims under £5,000.
Claims for personal injury must be no more than £1,000 to be
allocated to this track. Parties cannot claim their legal costs from
the other side;

(b) the fast track, which is for claims up to £15,000 where the trial is not
expected to last for more than one day. Only one oral expert is
allowed for each party;

(c) the multi-track, for claims over £15,000 and for complex cases.
Most medical negligence claims will be multi-track claims and, if
they are for over £50,000, will be heard in the High Court.

Claims in contract

Patients who suffer harm as a result of NHS treatment can sue for
negligence. But can they sue for breach of contract? A patient receiving
treatment from the NHS does not have a contract with the NHS and
cannot sue for breach of contract if they suffer harm. Arguments have
been put forward that a contract does exist. In Pfizer v Ministry of
Health (1965), the House of Lords considered whether a patient paying
for a prescription under the NHS was a contraci. The House of Lords
said that there was no contract between a patient and the NHS, even
though a payment was made. A contract was marked out by the fact
that it was a voluntary agreement, but pharmacists were under a



