B2 A RN

THESFAWAOK

S DEBTORSYANDICREDITORS

- Text, Cases, and Problems




AR Fourth Edition

Bi5 A S

PEbE - ik (Elizabeth Warren)

(3] Afr - el - Bk E % (Jay Lawrence Westbrook)

OE H MR #

CITIC PUBLISHING HOUSE



MBERRE (CIP) #iiE

REASHAY: BRSHES (ROBBEOET)/ (£) KIESE —HOE —Ibx., PEHRME, 2003.7
H4 X The Law of Debtors and Creditors: Text, Cases, and Problems
ISBN 7-80073-827-2

[. % W& 0. {E-FR-2E-%X V.D971.23
thE R A B BAECIPEIE K F (2003) 550547028

Copyright © 2001 by Elizabeth Warren and Jay Westbrook and Pauline J. Westbrook, Trustee

This volume of The Law of Debtors and Creditors: Text, Cases, and Problems, by Elizabeth Warren and Jay Lawrence
Westbrook, is an English Reprint Edition meant solely for publication in the country of China, published and sold by CITIC
PUBLISHING HOUSE, by permission of ASPEN PUBLISHERS, INC., New York, New York, U.S.A., the owner of all rights to

publish and sell same.

24 1 {7 tHARAL 5 Aspen Publishers, Inc. & E iR, KRS MIREBEFA, ABREMBIABUER TR AHRD®,

MEASHRAE: ROIGHEKR

ZHAIWUREN YU ZHAIQUANREN FA ANLI YU NANDIAN

¥ & [2])PRWHA- KL BKE - HOW - SHEGRE
mENAR: BHEE

HAERT: PEHB GRmBMRRS SR DRS4S BEAENAKE M 100600)
8% K FERSERTARAF

* K BMHRKMEMT

F E: 787mmx 1092mm /16 B ¥: 69.75 F  #: 1395FF
B Xk 200347 AR B X%: 20034E7 R F 1 KENR
TUREE: 01-2003-4240

#  8: ISBN 7-80073-827-2/D - 96

£ #: 165007

MALER - B4 5
AMA B, pHRT, MR, LA, HEF08 8 Kik#, MEAK. 010-85322521

E-mail:sales @citicpub.com 010-85322522



2 F

MAMAAGHHAEHKBEFZRBIAT MR BRR—— D EREELAR, &
W SHEENAA TSR, AT REEERE, BELTSHALERE, BiHsE
CHSREHLEEA—RE R SHITNIE, FRXENBSITHRER, BBRAUIEXTE
BEABMEN, BARARFHESENAFHN, TREEFTHRERKKEMNBEAEVER,
REZED—H, IEBTVARSEBEMNTHORFILERMBMAN, XS5 5HMAKRE
BB, PEHRA RN XEEERFRES N RE R T X— 4,

HERPA2001F1A2BTEN (GETFIREEFRAEBHE THRSEFRROE TEL)
iR “NEMNEF IR TRE EamPR, AR E B0 &40 HIGE S INEHITA T
MEWREE, HRFERTENEYHEAR ., FEREAREL Y, URNENREMAWTOEHER
SR BRET, FEET 8, hEZFEN, INEHFREEATFFRERNS%-10%, HAE
B HBFASMBEHB R Bk, ATLOERSER A LATIMNESH . PR, S FIA, 7

FIHMEHERR, RECHEHRE, 2INEBEERIERNRIHFEZE, KBERERE
RIBR R S F2Z 20

HRBEEE¥HERRNER, PEHRMSHEERAREE, MEEFERKEKE,
MEIRAT, KIS #8885 EEFRAIMNRE RN, USRS E R TR ENEE
WA, THREKESELFTRAAERMEBRIERREEHNE, PRERALSHRE, #HLEEER
HEMWEES

K A ARk 5 |2 B 32 B ASPEN A2 5] HE AR 0 43L 35 [ 0 2 B 8 R B9 sk 2 80b R B
EEHFSEH, EEHNEAERNWALHE, HPAZERERNBRELIFAEER, HE
BHEREHFES, PFZE¥EEEMNKID, FBARMLEROAT., BNAEFLE.
FEE. Q8% B, B, WEE ., ERESESEER], URSIBBHIERLENE
T EEEROESESR,

XK R EEEEHaE:
RBAREEME (Emanuel Law Outlines ) EEM . BEEELKEEERT S RANTR
REHFAY, BRETHREEZENREEES, AEYNEEL MR EPURHE, H55E:
AR, BERARS, BARE. B FESEULESHRFLBEH T TULIiTHES
R, MEMSRNEG, KEHE, @ﬁﬁu&ﬁTﬁﬁ@&E&ﬁmoﬁﬁﬁ%E%
KRB EBG AN, PREAE S ML,
RO S#HT ( Examples and Explanations ) X EBAE . BEALRNHBENE, XEARBFH



ZAMREY . I, RIK TRFMER, 2F T XERRTHHER, ZFE AR, XKHEHA
REERA, fERDURMER DR, AR TRFMBTAN, ROGEEM XSS AP
PIXE M, AREHUR, ZABRBEEERREGPHEA, BeTRERE ¥R
WS S HE, TZARERRRBIEMEE NN, ZABUREESMESER T EE R
A AR B, TTHERRIRGE T AR S HL A . ORI RG], TERBIMMENT, HiE
B 0f ) (o] RS A T BN R BB, BIMER, BB —R =, RFEEH. ZABEOMAZLAE
Fuy5E%E. BFISE, 7B TERASICZ.

ROIFE KT ( Casebook Series ) W T EEHE¥KEMN EMFRE, B¥IEHLENARNY
B4, XEFANRHE. FEERENERFREERAXERN, ARFLRMELEPHARS
WA, AABTPErR A EERE, HPREZEAAEERERE L, BHRRREFANESR
gy, BIFEEE . BMEAERE. ELARAKRE. MUEREREEERAIE S, mHEEEZEBN
KR AR R BB EL, R BGRE BOCE R R, SERAELSENERFEENE
HENEE KRB, FEPERATHRNEISHE S, ZEABRASER T LEEF BT URGH
FRHENR A, UERHBENBERNE, RAFBIRRNEESE, EREEEEXENSS
Wit. RMERFARNETHETEREDIR, MHEHAEERARE, AN PS4 R6LT
RRBBE, MREHFERFBEES. RESTMBRAEHES, EEFE. FABREHES
MRBFHREIRERIC SR, RFEEEIT-RKORE, MIBEHROMBIFFERAARRE, RiF
M ERNRERRL . FABEERENEITFR, FEHHEIR,

FOI%E ( Casenote Legal Briefs ) ZEE I = THRHHNEEIMNEERRIEY. HPHK
BABMEMLEM PR RFAIBENBREHE, ZAPAATHEE, REHEN, SHpe, F
THEAERH S . HErhe, REEIIELEER,

Rtz 5, PELBHEEHEEBRRY . EEXBEERIFXEE ¥ B OEOE,

FHBERLUHFRE D HFENZENE, RENEINRTE, MERRKETmS RS
RORE AT R B, DUR SRR AE; EENBENERERS T EEREREN
FetE, RAKRBHRGAIHEE, BREEVNERBSE, BRANARERMNNES,

M b&F, REMNERAREZHZKEERZNEN, EENRIERRCE. %Y
BlL, SEAR%ERHEERLEERT, FERFEEMTAERAMNENHEL, REZ
FLERMEEEERNE, MARABEARETEEN BEHE, RS NEE AR
FTEREA S, HERMEREFEM AR ESVABREHR, REKEILReT
P& B RO EBR B SME B 2%, FFRIRA, BUCHE, RABSHTLAT, BHEERf
HEEEREI TR, HARFERITNFEAEFEMEENERL . BARLMRELIES.

FERLME, BOLIRERNLERM, HARERNREHS&ER, RMNARFES
BEEE —MMTEHE, A P “BODEE LN RRATRE RN AL R
BATHE R E 7 BERE S .

RAF o



ASPEN PUBLISHERS, INC.
Legal Education Division

EDITORIAL ADVISORS

Richard A. Epstein
James Parker Hall Distinguished Service Professor of Law
University of Chicago

Ronald J. Gilson
Charles J. Meyers Professor of Law and Business
Stanford University
Marc and Eva Stern Professor of Law and Business
Columbia University

James E. Krier
Earl Warren DeLano Professor of Law
University of Michigan

Richard K. Neumann, Jr.
Professor of Law
Hofstra University

Elizabeth Warren
Leo Gottlieb Professor of Law
Harvard University

EMERITUS ADVISORS

E. Allan Farnsworth
Alfred McCormack Professor of Law
Columbia University

Geoftrey C. Hazard, Jr.
Trustee Professor of Law
University of Pennsylvania

Bernard Wolfman
Fessenden Professor of Law
Harvard University



About Aspen Law & Business
Legal Education Division

With a dedication to preserving and strengthening the long-stand-
ing tradition of publishing excellence in legal education, Aspen
Law & Business continues to provide the highest quality teaching
and learning resources for today’s law school community. Careful
development, meticulous editing, and an unmatched responsive-
ness to the evolving needs of today’s discerning educators combine
in the creation of our outstanding casebooks, coursebooks, text-
books, and study aids.

ASPEN LAW & BUSINESS

A Division of Aspen Publishers, Inc.
A Wolters Kluwer Company
www.aspenpublishers.com




PREFACE

We should start the Preface to the Fourth Edition of this case-
book as we did the first three: Both of us love to teach. This book is
a product of the delight we have found in introducing students to a
part of the law that is as filled with human drama as it is with intel-
lectual complexity and social importance.

This preface is a little like the owner’s manual that comes with
a new car, albeit in abbreviated form. It tells the people who will be
using this book how it works and points out some special features
available in this new model. Like all owner’s manuals, the preface
reflects our efforts to see that everyone uses this book to best ad-
vantage. It also reflects our fervent hope that people will have as
much fun using it as we had writing it.

Our primary objective is to make debtor-creditor law lively, in-
teresting, and intellectually challenging. Our method is to use am-
ple explanatory text to permit readers to understand the law and
legal system, coupled with realistic problems to test and expand
that understanding. Our principal focus is bankruptcy law, al-
though we also discuss a good deal of nonbankruptcy law, both
state and federal.

The fundamental organizing principle of The Law of Debtors
and Creditors is the division between consumer and business bank-
ruptcy, rather than a doctrinal organization that lumps together le-
gal principles regardless of the factual context in which they are
used. Our experience in practice and our empirical research suggest
that both social policy questions and the realities of the functioning
bankruptcy system are quite different in consumer and business
cases. We have also found that beginners find the material more ac-
cessible when consumer bankruptcy is presented first; it becomes
possible to master basic principles and see how they interrelate in a
somewhat more familiar setting before tackling the twists of bank-
ruptcy law in a complex business reorganization. In turn, the con-
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sumer and business presentations are organized around the basic
choice in each — liquidation or payout.

The Law of Debtors and Creditors is organized into four parts:
Individual Debt Collection, Consumer Bankruptcy, Business Bank-
ruptcy, and Functions and Boundaries of Bankruptcy Law. Each of
the first three parts covers its subject in some detail for those teach-
ers who choose to emphasize that subject. The fourth covers
jurisdiction, both domestic and international, along with an intro-
duction to the contemporary debate about the functions of bank-
ruptcy. We do not have the luxury of devoting as much class time to
each subject as we would like, so we have designed the book to per-
mit a brief treatment of any of the subjects. Teachers can follow
any of several “roadmaps” through the material, selecting a focus
on state law, consumer bankruptcy, or business bankruptcy, as they
choose.

While we have made every effort to ensure that the materials
in the book are current and reflect the most pressing issues, the
book is not a treatise designed to reveal every clever twist on a stat-
utory provision. In making the difficult choices about how to use
the space and time available, we have chosen not to include exten-
sive citations to the majority rule, the minority rule, and the Vir-
ginia rule. Instead, we devote our space to explaining difficult
concepts and central provisions of the Code as clearly and accu-
rately as we can. We leave the details to the hornbooks and the
practitioner services.

New to the Fourth Edition

The Fourth Edition has some significant changes. The state law and
consumer bankruptcy sections are somewhat condensed, while the
business materials are somewhat expanded, although ample cover-
age of state law and consumer law remains. We have added sections
discussing new issues that have become sufficiently central that
they deserve separate treatment in a casebook. There are new sec-
tions on Chapter 13 debtors’ efforts to cope with tax liabilities,
treatment of environmental and mass tort claims in Chapter 11,
and the post-reorganization effects of a confirmed reorganization.
The references to UCC Article 9 have been updated to Revised Arti-
cle 9 throughout the text. There are enough new problems and new
cases in most sections to refresh the interest of teachers who have
used the book for years, but many of the old favorites remain. Dis-
cussion of some topics has been shortened (for example, state col-
lective remedies), while coverage of others has been expanded (for
example, claims trading). In this edition, we have continued to ex-
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pand our references to available empirical studies as they have
emerged, while adding a bankruptcy theory section.

Even those who emphasize business bankruptcy will find that
doing a portion of the consumer material first makes the business
material much easier to understand. Regardless of emphasis, how-
ever, there are ample alternative assignment possibilities for those
teachers who wish to focus on consumer issues and for those more
interested in business problems. Teachers doing both may find it
necessary to omit a portion of the problems from each part.

Features

We have structured The Law of Debtors and Creditors to be taught
largely through its problems. The cases are primarily designed to
show the operation of the statute in a relatively simple context; the
students can then attack the more complex analytic and policy is-
sues by working through the problems. While some “leading” cases
are included, our case selection depends much more on the teach-
ing value of a case than on the prominence we would give it in a law
review article.

We have divided the problems into three categories: statute
readers and case extension problems, which take the students
through key provisions; theoretical and policy problems, which re-
quire the students to think about the social and political implica-
tions of the law; and transactional problems, which reverse the
litigation orientation of most problems to make the students think
about planning transactions to help clients plan and structure their
affairs. The problems also force a certain amount of review and in-
tegration. As students learn more about the legal process, prob-
lem-solving increasingly becomes a function of putting pieces
together and selecting the right legal tool to achieve a certain result
or to analyze a policy choice.

It is our intention to make every problem “real,” that is, realis-
tic in operation and with a human face — the kind of problem a stu-
dent might actually confront after graduation. The problems are
designed to teach the commercial background of each subject area,
as well as the legal rules. Many of the problems are practice ori-
ented, while others put the student in the role of legislative aide, ju-
dicial clerk, or empirical researcher. In addition to practice and
policy, problems raising ethical issues are woven throughout the
materials, and a separate section near the end focuses on the special
ethical issues raised in bankruptcy practice. These problems give a
combination of perspectives. It is our intention to encourage stu-
dents to appreciate issues beyond the mechanics of the statute, and
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we think that the complex realities reflected through a problem ap-
proach produce more interesting insights than do neoclassical ru-
minations.

The “Megaproblem”

Another important feature is the inclusion of a “megaproblem,”
that is, a large problem involving one debtor — Barney Thornaby —
and his closely held corporation. Barney’s Problem is divided into
sections and runs throughout the book. Each section reviews the
material just covered and places it in a growing factual context to
show how each of the doctrinal subjects relates to the others in the
process of analyzing and solving Barney’s Problem. While the
megaproblem can easily be omitted in favor of greater coverage, it
has met with enthusiasm from teachers who have used it and from
their students. The use of the megaproblem was quite unconven-
tional in the first edition, but the approach is now appearing in a
number of casebooks, reflecting its success in the classroom.

The Modern Role of Bankruptcy Law

These materials reflect our premises (or prejudices) about the mod-
ern role of bankruptcy law and bankruptcy lawyers, so we should
declare those that are most important to us:

1. We believe that several factors have combined to make
bankruptcy commonplace in contemporary America. One
important factor has been the enormous growth in interna-
tional trade competition and the creation of world markets.
The consequence has been, and will continue to be, acceler-
ating economic instability and change domestically, with
one industrial or geographic sector booming while another
is in sharp recession. Bankruptcy is a central part of the
painful process through which families and businesses ad-
just to the effects of rapidly changing world markets.

2. The dramatic expansion of federal bankruptcy jurisdiction
has also contributed to the increased use of bankruptcy and
will continue to do so.

3. We believe that bankruptcy will be in the mainstream of
commercial and business law and practice for the foresee-
able future. It is therefore critical that it be understood by
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every lawyer and every policymaker concerned with the
functioning of our economic system.

4. On a microeconomic level, we think that debtor-creditor
law has been dominated too long by easy stereotypes and
untested assumptions. Calvinistic sneers at deadbeats and
populist disdain for money changers reflect a distorted view
of the complexities of financial relationships. Too often
these emotional attachments serve as substitutes for de-
tached analysis and careful research. One of the most im-
portant things we want to do for our students is to teach
against their prejudices and, harder still, our own.

Charles Warren began his 1935 history of American bank-
ruptcy law with the words “Bankruptcy is a gloomy and depressing
subject.” We reject that proposition. The economic pathology that
leads to bankruptcy is indeed depressing, but bankruptcy itself is
the process of healing and restoration. Bankruptcy is an integral
part of a free market system that permits individuals and busi-
nesses to fail; a strong bankruptcy system undergirds a market-
based economy. The bankruptcy lawyer and judge help individuals
and businesses to pick up the pieces, right the wrongs, and begin
anew when old approaches have failed. Bankruptcy is about the fu-
ture. The bankruptcy scholar searches for a better treatment of eco-
nomic wounds that is less painful and more permanent. It is good
work, the work of the healer, and there is much of it to be done.

Warren & Westbrook
Professors of Law

Cambridge, Massachusetts
Austin, Texas
February 2001
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SPECIAL NOTICE

The problems in this book are filled with debtors, creditors,
lawyers, trustees, and others who are the products of our imagina-
tions. Any resemblance to any real person, solvent or insolvent, is
purely coincidental.

We have edited cases and articles for the sake of smoother read-
ing. Citations and footnotes have been deleted without indication.
Footnotes that were not eliminated retain their original numbers;
asterisks indicate editors’ footnotes.

The Bankruptcy Code is referred to as “the Code,” and cita-
tions to it are by section number only. “The Act” refers to the Bank-
ruptcy Act of 1898. The latest version of Article 9 of the Uniform
Commercial Code is referred to as Revised 9-[section number].

Citations to various federal consumer law acts are to the USCA
and the original public law number; references are to the public law
sections only because this conforms to popular usage.
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