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Preface

This book is written from a practising company lawyer’s perspective and is principally
concerned with two broad directors’ duties: to act honestly, in good faith and for proper
purposes. and to exercise care and diligence. Within this remit, this book examines the
duties owed by directors of British and Australian companies and inquires into the role
of parliament and the judiciary as the law responds to changes in public attitudes to
corporate governance. Since the mid-1980s, public sentiment has altered towards
directors and the business community’s expectations in this respect have risen
considerably. Parliament and the judiciary have come to recognise this and are adopting
a new approach to directors’ duties. This has led to case-law and statutory enactment
which has widened the scope and applicability of duties imposed upon directors.
focused upon areas previously regarded as being not properly the subject of attention
and intervention, and adopted and encouraged a more robust approach to corporate
governance. This new approach is to be welcomed.

There are strong historical links between English and Australian company law: legal,
equitable and statutory. These links lend themselves to a comparative study across two
jurisdictions with common roots, but at times different approaches and outlooks. This
book draws from the rich experience of the English judiciary and the British Parliament,
and from the significant contribution which Australian company law has recently made
to the jurisprudence in this area. Over the past decade or so, the Australian judiciary has
come to favour commercial certainty, tempered with a degree of commercial pragma-
tism in the light of the business community’s expectations, in order to resolve the
complex commercial disputes which today’s companies face. This approach to
directors’ duties is gaining acceptance in English company law and is reflected in recent
decisions by the English courts.

The cases mentioned throughout this book have been chosen very deliberately. Many
have been analysed in detail. Moreover. there are many examples of Canadian and New
Zealand company law cases which are cited and referred to throughout this book. Some
of these are also analysed in detail as English and Australian company law are very
much the richer for their influence: so too the jurisprudence of other Commonwealth
countries. These cases serve to emphasise not only theoretical aspects of English and
Australian company law, but very important practical aspects as well. This is important
to the application of company law in every day practice and should prove useful to
directors of British and Australian companies and those who advise them, and also to
practitioners and students of this demanding and fascinating subject.

The law as it relates to the duties upon directors of British and Australian companies
has proven to be unusually dynamic during the twilight years of the 20th century. It has
been difficult keeping up with the many changes which have been made and those that
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are mooted to be made. On 4 March 1998, for instance. the President of the Board of
Trade announced the launch of a fundamental review of the framework of core English
company law. In February 1999, the Department of Trade and Industry released its
consultation document entitled Modern Company Law: The Strategic Framework. This
document identifies as an issue of general importance to the review those interests
which English company law in the 21st century should serve and the means by which
it should do so. It is intended that the review be completed in time for a detailed White
Paper to be published in or about March 2001. Moreover, in September 1999, the Law
Commission published its eagerly awaited report entitled Company Directors:
Regulating Conflicts of Interests and Formulating a Statement of Duties. This report
inter alia revives the push for the partial codification of the duty upon directors of
British companies to exercise care, skill and diligence.

In addition, there have been a number of fresh legislative initiatives on the part of
the Australian Parliament which complement and supplement the recent developments
in this area of the law by the Australian judiciary. The recent Corporate Law Economic
Reform Program, which has been partially implemented by the Australian Parliament,
is an example of the determination which the Australian Government has for progress-
ing a modernised and revitalised Australian company law into the 21st century. This
approach to company law is being watched in England with considerable interest.

Whilst the topic of directors’ duties might be described by some as a discrete aspect
of company law, that would be to oversimplify its overall pervasive nature and the way
in which it infects every aspect of modern company law. It is a topic of considerable
theoretical and practical importance, and an area of increasing complexity as equitable
doctrine more frequently impacts upon such diverse subjects as company law and
insolvency law. Hence it invites analysis of the intricate relationship between statutory
regulation and fiduciary law. This book suggests that a fundamental reassessment of
traditional rules is required in order to refashion principles capable of resolving
conflicts spawned by the complexities of modern corporate life. It inquires into the
fundamental concepts, principles. policies and trends applicable to such complexities.
It then explores the dynamics involved as the English and the Australian courts attempt
to wade through the myriad of competing interests found within the morass of legal
rules. equitable principles and statutory enactment which comprise modern company
law.

Although the footnotes to this book are comprehensive and very detailed, no attempt
has been made to refer to every major decision pronounced by the English and the
Australian courts which touches upon directors’ duties. Equally, not every article and
journal which relate to the duties upon directors of British and Australian companies
has been referred to. This selective treatment of the authorities was necessitated by the
confines of space and the nature of this work. I have deliberately not undertaken a
discussion, let alone an analysis, of the broader issues of company law. Even so, an
attempt has been made to set the relevant legislation into the context of English and
Australian company law, and to address some of the more interesting and sometimes
controversial issues which relate to those cardinal duties under discussion. The many
references not included can be readily found within any of the leading textbooks or
casebooks on English and Australian company law. The views expressed in this book
are mine. The law is stated as at 30 September 1999.

Bruce Butcher
London, 3 October 1999
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