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Abbreviations Used in Text

CASEBOOKS

C&E — Cary & Eisenberg, Cases and Materials on Corporations
(7th Ed., Unabridged, 1995)

Hamilton -— Robert Hamilton, Cases and Materials on Corporations
(5th Ed. 1994)

Hamilton (7th) — Robert Hamilton, Cases and Materials on Corporations
(7th Ed. 2001)

S,S,B&W — Solomon, Schwartz, Bauman & Weiss, Corporations — Law and Policy
(3rd Ed. 1994)

C,C&G — Choper, Coffee & Gilson, Cases and Materials on Corporations
(4th Ed. 1995)

HORNBOOKS

Clark — Robert Clark, Corporate Law (1986)

Gevurtz — Franklin A. Gevurtz, Corporation Law (2000)

H&A — Henn & Alexander, Law of Corporations (3d Ed. 1983, w/1986 supp.)

OTHER MATERIALS

ALI Prin. Corp. Gov. — American Law Institute, Principles of Corporate
Governance (1994)

Brode — George Brode, Ir., Tax Planning for Corporate Acquisitions (1988)
Del. GCL — Delaware General Corporations Law

EB&H — Ferrara, Brown & Hall, Takeovers — Attack and Survival (1987)
K&C — Klein & Coffee, Business Organization and Finance (4th Ed. 1990)
Loss — Louis Loss, Fundamentals of Securities Regulation (2d Ed. 1988)

Nutshell — Robert Hamilton, The Law of Corporations in a Nutshell
(3d Ed. 1991)

NY BCL — New York Business Corporation Law

Ratner — David Ratner, Securities Regulation in a Nutshell (3d Ed. 1988)
MBCA — Model Business Corporations Act (1999)

"33 Act — Securities Act of 1933, 15 U.S.C. §§ 77a et segq.

"34 Act — Securities Exchange Act of 1934, §§ 78a et seq.




Preface

Thanks for buying this book.

Here are some of its special features:

B “Casebook Correlation Chart” — This chart, located just after this Preface, correlates each
section of our Outline with the pages covering the same topic in the four leading Corporations
casebooks.

B “Capsule Summary” — This is a 79-page summary of the key concepts of the law of Corpo-
rations, specially designed for use in the last week or so before your final exam.

B “Quiz Yourself” — Within or at the end of nearly every chapter we give you short-answer
questions so that you can exercise your analytical muscles. There are over 100 of these ques-
tions. Most ate from the Law in a Flash Corporations title.

B “Exam Tips” — These tips, at the end of nearly every chapter, alert you to what issues repeat-
edly pop up on real-life Corporations exams, and what factual patterns are commonly used to
test those issues. We created these Tips by looking at literally hundreds of multiple-choice and
essay questions asked by law professors and bar examiners. You'd be surprised at how pre-
dictable the issues and fact-patterns chosen by profs really are!

While this book concentrates on Corporations, we give some coverage to Partnerships as well as to
two newer forms of business organization, LLC’s and LLPs.

I intend for you to use this book both throughout the semester and for exam preparation. Here are
some suggestions about how to use it:1

1. During the semester, use the book in preparing each night for the next day’s class. To do this, first
read your casebook. Then, use the Casebook Correlation Chart to get an idea of what part of the
outline to read. Reading the outline will give you a sense of how the particular cases you've just
read in your casebook fit into the overall structure of the subject. You may want to use a yellow
highlighter to mark key portions of the Emanuel.

2. If you make your own outline for the course, use the Emanuel to give you a structure, and to sup-
ply black letter principles. You may want to rely especially on the Capsule Summary for this pur-
pose. You are hereby authorized to copy small portions of the Emanuel into your own outline,
provided that your outline will be used only by you or your study group, and provided that you are
the owner of the Emanuel.

3. When you first start studying for exams, read the Capsule Summary to get an overview. This will
probably take you all or part of two days.

4. Either during exam study or earlier in the semester, do some or all of the Quiz Yourself short-
answer questions, supplied at the end of most sub-chapters. You can find these quickly by looking

1. The suggestions below relate only to this book. I don’t talk about taking or reviewing class notes, using
hombooks or other study aids, joining a study group, or anything else. This doesn’t mean I don’t think these

other steps are important — it’s just that in this Preface I've chosen to focus on how I think you can use this out-
line.



Preface

for Quiz Yourself entries in the Table of Contents. When you do these questions: (1) record your
short “answer” on the small blank line provided after the question, but also: (2) try to write out a
“mini essay” on a separate piece of paper. Remember that the only way to get good at writing
essays is to write essays.

A couple of days before the exam, review the Exam Tips that appear at the end of nearly every
chapter. You may want to combine this step with step (4), so that you use the Tips to help you spot
the issues in the short-answer questions.

Some time during the week or so before the exam, do some or all of the full-scale essay exams at
the back of the book. Write out a full essay answer under exam-like conditions (e.g., closed-book
if your exam will be closed book.) If you can, exchange papers with a classmate and critique each
other’s answer.

The night before the exam: (1) do some Quiz Yourself questions, just to get your writing juices
flowing; and (2) re-read the various Exam Tips sections (you should be able to do this in 1-2
hours).

Good luck in your Corporations course. If you’d like any other publication of Aspen Law & Busi-
ness, you can find it at your bookstore or at www.aspenpublishers.com.

Steve Emanuel
Larchmont NY
July, 2002
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CAPSULE SUMMARY

This Capsule Summary is intended for review at the end of the se-
mester. Reading it is not a substitute for mastering the material in the
main outline. Numbers in brackets refer to the pages in the main out-
line where the topic is discussed.

CHAPTER 1

INTRODUCTION

I. CHOOSING A FORM OF ORGANIZATION

A, Partnership vs. corporation: Choosing a form of organization usually comes down to
choosing between a partnership and a corporation. [2]

B. Nature of partnerships: There are two kinds of partnerships: “general” partnerships and
*“limited” partnerships. [3]

1.

General partnership: A “general partnership” is any association of two or more peo-
ple who carry on a busmess as co-owners. A general partnership can come into existence
by operation of law, with no formal papers signed or filed. Any partnership is a “general”
one unless the special requirements for limited partnerships (see below) are complied
with. [3]

Limited partnerships: A “limited” partnership can only be created where: (1) there is a
written agreement among the partners; and (2) a formal document is filed with state offi-
cials. [3]

a. Two types of partners: Limited partners have two types of partners: (1) one or
more “general” partners, who are each liable for all the debts of the partnership; and
(2) one or more “limited” partners, who are not liable for the debts of the partnership
beyond the amount they have contributed.

C. Limited liability: Corporations and partnerships differ sharply with respect to limited lia-
~ bility. [4]

1.

2.

Corporation: In the case of a corporation, a shareholder’s liability is normally limited
to the amount he has invested. [4]

Partnership: The liability of partners in a partnership depends on whether the partner
ship is “general” or “limited.” [5]

a. General: In a general partnership, all partners are individually liable for the obli-
gations of the partnership.

b. Limited: In a limited partnership, the general partners are personally liable but the
limited partners are liable only up to the amount of their capital contribution. (But a
limited partner will lose this limit on his liability if he actively participates in the
management of the partnership.)
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c. Limited Liability Partnership (LLP): Most states now allow a third type of partner-
ship, the “limited liability partnership’ or “LLP.” In an LLP, each partner may partici-
pate fully in the business’ affairs without thereby becoming liable for the entity’s debts.
(5]

Management:

1.

Corporation: Corporations follow the principle of centralized management. The sharehold-
ers participate only by electing the board of directors. The board of directors supervises the
corporation’s affairs, with day-to-day control resting with the “officers” (i.e., high-level exec-
utives appointed by the board). [6]

Partnership: In partnerships, management is usually not centralized. In a general partner-
ship, all partners have an equal voice (unless they otherwise agree). In a limited partnership,
all general partners have an equal voice unless they otherwise agree, but the limited partners
may not participate in management. {6]

Continuity of existence: A corporation has “perpetual existence.” In contrast, a general part-
nership dissolved by the death (or, usually, even the withdrawal) of a general partner. A limited
partnership is dissolved by the withdrawal or death of a general partner, but not a limited partner.

(6}

Transferability: Ownership interests in a corporation are readily transferable (the shareholder
just sells stock). A partnership interest, by contrast, is not readily transferable (all partners must
consent to the admission of a new partner). [7]

Federal income tax:

1.

Corporations: The corporation is taxed as a separate entity. 1t files its own tax return
showing its profits and losses, and pays its own taxes independently of the tax position of the
stockholders. This may lead to “double taxation” of dividends (a corporate-level tax on cor-
porate profits, followed by a shareholder-level tax on the dividend). [8]

Partnership: Partnerships, by contrast, are not separately taxable entities. The partnership
files an information return, but the actual tax is paid by each individual. Therefore, double
taxation is avoided. Also, a partner can use losses from the partnership to shelter from tax cer-
tain income from other sources. [9}

Subchapter S corporation: If the owner/stockholders of a corporation would like to be
taxed approximately as if they were partners in a partnership, they can often do this by having
their corporation elect to be treated as a Subchapter S corporation. An “S” corporation does
not get taxed at the corporate level, unlike a regular corporation; instead, each shareholder
pays a tax on his portion of the corporation’s profits. [10]

Summary:

1.

Corporation superior: The corporate form is superior: (1) where the owners want to limit
their liability; (2) where free transferability of interests is important; (3) where centralized
management is important (e.g., a large number of owners); and (4) where continuity of exist-
ence in the face of withdrawal or death of an owner is important. [11]

Partnership superior: But the partnership form will be superior where: (1) simplicity and
inexpensiveness of creating and operating the enterprise are important; or (2) the tax advan-
tages are significant, such as avoiding double taxation and/or sheltering other income. [11]
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I. Limited Liability Companies (LL.C’s): The fastest-growing form of organization since the
1990s has been the limited liability company, or LLC. All states have enacted special statutes rec-
ognizing and regulating LLC’s. The LLC is neither a corporation nor a partnership, though it has
aspects of each. Many people think that LLC’s incorporate the best features of both corporations
and partnerships. [11]

1. Advantages vs. standard partnership as to liability: The biggest advantage of the LLC
compared with either a general or limited partnership is that in the LLC, a “member” (analo-
gous to a partner) is liable only for the amount of his or her capital contribution, even if the
member actively participates in the business.

2. Taxed as partnership: The LLC’s biggest advantage compared with a standard “C” corpora-
tion is that the LLC’s members can elect whether to have the entity treated as a partnership or
as a corporation. If they elect partnership treatment, the entity becomes a “pass-through”

entity, and thus avoids the double-taxation of dividends that shareholders of a standard cor-
poration suffer from.

CHAPTER 2

THE CORPORATE FORM

L.  WHERE AND HOW TO INCORPORATE

A. Delaware vs. headquarter state: The incorporators must choose between incorporating in their
headquarter state, or incorporating somewhere else (probably Delaware). [15]

1. Closely held: For a closely held corporation, incorporation should usually take place in the
state where the corporation’s principal place of business is located. [16]

2. Publicly held: But for a publicly held corporation, incorporation in Delaware is usually

very attractive (because of Delaware’s well-defined, predictable, body of law, and its slight
pro-management bias.) [16]

B. Mechanics of incorporating:

1. Articles of incorporation: To form a corporation, the incorporators file a document with

the Secretary of State. This document is usually called the “articles of incorporation” or the
“charter.” [17]

a. Amending: The articles can be amended at any time after filing. However, any class of
stockholders who would be adversely affected by the amendment must approve the
amendment by majority vote. See, e.g., MBCA § 10.04.

2. Bylaws: After the corporation has been formed, it adopts bylaws. The corporation’s bylaws
are rules governing the corporation’s internal affairs (e.g., date, time and place for annual
meeting; number of directors; listing of officers; what constitutes quorum for directors’ meet-

ings, etc.). Bylaws are usually not filed with the Secretary of State, and may usually be
amended by either the board or the shareholders. [18]

II. ULTRA VIRES AND CORPORATE POWERS
A. Ultra vires:
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1. Classic doctrine: Traditionally, acts beyond the corporation’s articles of incorporation were
held to be “ultra vires,” and were unenforceable against the corporation or by it. (But there
were numerous exceptions.) [20]

2. Modern abolition: Modern corporate statutes have generally eliminated the ultra vires
doctrine. See, e.g, MBCA § 3.04(a). [21]

Corporate powers today: Most modern corporations are formed with articles that allow the
corporation to take any lawful action. [21]

1. Charitable contribution: Even if the articles of incorporation are silent on the subject, cor-
porations are generally held to have an implied power to make reasonable charitable contri-
butions. See, e.g., MBCA § 3.02(13). [21]

2. Other: Similarly, corporations can generally give bonuses, stock options, or other fringe
benefits to their employees (even retired employees). See, e.g., MBCA § 3.02(12). [22]

PRE-INCORPORATION TRANSACTIONS BY PROMOTERS

Liability of promoter: A “promoter” is one who takes initiative in founding and organizing a
corporation. A promoter may occasionally be liable for debts he contracts on behalf of the to-be
formed corporation. [24]

1. Promoter aware, other party not: If the promoter enters into a contract in the corpora-
tion’s name, and the promoter knows that the corporation has not yet been formed (but the
other party does not know this), the promoter will be liable under the contract. See MBCA
§ 2.04. [25]

a. Adoption: Butif the corporation is later formed and “adopts”’ the contract, then the pro-
moter may escape liability.

2. Contract says corporation not formed: If the contract entered into by the promoter on
behalf of the corporation recites that the corporation has not yet been formed, the liability of
the promoter depends on what the court finds to be the parties’ intent. [26]

a. Never formed, or immediately defaults: If the corporation is never formed, or is
formed but then immediately defaults, the promoter will probably be liable.

b. Formed and then adopts: But if the corporation is formed, and then shows its intent to
take over the contract (i.e., “adopts” the contract), then the court may find that both par-
ties intended that the promoter be released from liability (a “novation”).

Liability of corporation: If the corporation did not exist at the time the promoter signed a con-
tract on its behalf, the corporation will not become liable unless it “adopts” the contract. Adop-
tion may be implied. (Example: The corporation receives benefits under the contract, without
objecting to them. The corporation will be deemed to have implicitly adopted the contract, mak-
ing it liable and perhaps making the promoter no longer liable.) [27]

Promoter’s fiduciary obligation: During the pre-incorporation period, the promoter has a
Jfiduciary obligation to the to-be-formed corporation. He therefore may not pursue his own profit
at the corporation’s ultimate expense. (Example: The promoter may not sell the corporation prop-
erty at a grossly inflated price.) [28]
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IV. DEFECTIVE INCORPORATION

A. Common law “de facto” doctrine: At common law, if a person made a “colorable” attempt to
incorporate (e.g., he submitted articles to the Secretary of State, which were rejected), a “de
facto” corporation would be found to have been formed. This would be enough to shelter the
would-be incorporator from the personal liability that would otherwise result. This is the “de
Jacto corporation” doctrine. [30]

1. Modern view: But today, most states have abolished the de facto doctrine, and expressly
impose personal liability on anyone who purports to do business as a corporation while
knowing that incorporation has not occurred. See MBCA § 2.04.

B. Corporation by estoppel: The common law also applies the “corporation by estoppel” doc-
trine, whereby a creditor who deals with the business as a corporation, and who agrees to look to

the “corporation’s” assets rather than the “shareholders’|” assets will be estopped from denying
the corporation’s existence. [31]

1. May survive: The “corporation by estoppel” doctrine probably survives in some states, as a
judge-made doctrine.

V. PIERCING THE CORPORATE VEIL

A. Generally: In afew very extreme cases, courts may “pierce the corporate veil,” and hold some
or all of the shareholders personally liable for the corporation’s debts. [34]
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B. Individual shareholders: If the corporation’s shares are held by individuals, here are some fac-
tors that courts look to in deciding whether to pierce the corporate veil: [34]

1. Tort vs. contract (“voluntary creditor”): Courts are more likely to pierce the veil in a tort
case (where the creditor is “involuntary”) than in a contract case (where the creditor is “vol-
untary”). [34]

2. Fraud: Veil piercing is more likely where there has been a grievous fraud or wrongdoing
by the shareholders (e.g., the sole shareholder siphons out all profits, leaving the corporation
without enough money to pay its claims). [35]

3. Inadequate capitalization: Most important, veil piercing is most likely if the corporation
has been inadequately capitalized. But most courts do not make inadequate capitalization
alone enough for veil piercing. [36]

a. Zero capital: When the shareholder invests no money whatsoever in the corporation,
courts are especially likely to pierce the veil, and may require less of a showing on the
other factors than if the capitalization was inadequate but non-zero.

b. Siphoning: Capitalization may be inadequate either because there is not enough initial
capital, or because the corporation’s profits are systematically siphoned out as earned.
But if capitalization is adequate, and the corporation then has unexpected liabilities, the

shareholders’ failure to put in additional capital will generally not be inadequate capitali-
zation.

4. FKailure of formalities: Lastly, the court is more likely to pierce the veil if the shareholders
have failed to follow corporate formalities in running the business. (Example: Shares are

never formally issued, directors’ meetings are not held, shareholders co-mingle personal and
company funds.){39]
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