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Preface

Like prior editions, the third edition adopts a process-based approach rather
than a document-based appreach. The difference between a process-based
approach and a document-based approach can be expressed using an analogy
to cooking. Learning to write using a document-based approach is like learning
to cook by reading a description of the finished dish: how it looks, how it
tastes, how it smells. The description of the finished dish is important because
the cook needs to understand her goal. But the description of the finished
dish doesn’t always tell her what she needs to do to get there.

Learning to write using a process-based approach is like learning to cook
that same dish by reading the recipe. The recipe takes the novice cook through
the stages of preparation (“chop the carrots into quarter-inch slices; sauté the
onions in one tablespoon of butter”). Often, in those stages, the elements of
the dish do not look, taste, and smell the way they will when the cooking
process is completed (“cook over low heat, stirring constantly until thickened;
then pour into the chicken stock mixture and simmer for one hour”). Those
intermediate stages, however, are critical to achieving the end result.

Like a recipe, this book consciously tracks the stages in the writing process.
Concepts are introduced at the points where they become relevant to a writer’s
process of creating and communicating content. The function of a rule struc-
ture in creating large-scale organization is still the starting point, and the
second edition’s expansions in the treatment of analogical reasoning and
narrative are maintained. Here are the primary changes in the third edition:

Introduction: The first edition’s section on appropriate style is back. This
section explains the concept of selecting a level of formality with the reader
in mind and points out the difference between the informal style of this book
and the more formal style appropriate for briefs and some office memos.

Chapter 1: A new exercise in identifying forms of reasoning is added.

Chapters 2 and 3: The term “conjunctive test” is introduced to provide a
name, and therefore an easier form of reference, for a test with mandatory
elements. Similarly, the term “disjunctive test” provides a name for a test
setting out alternatives. In both chapters, the exercises are slightly simplified
and most are converted into prose formats rather than statutory formats.

Chapter 4: The question in Exercise 1 is clarified to eliminate any potential
for confusion with cases the students may have read in one or more of their
doctrinal courses.

XXV
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Chapter 7: A new section on policy-based reasoning is added.
Chapter 8: A new section explaining formats for case comparisons is added.

Chapter 9: A new section on formats for using cases to explain a rule is
added.

Chapter 14: The citation form chapter is revised to include both the ALWD
Citation Manual and the seventeenth edition of the Bluebook.

Chapter 19: The discussion of persuasive policy-based reasoning is signifi-
cantly expanded.

Chapter 21: The discussion of developing a narrative theme is expanded.
Appendices B and C are revised.

Linda Holdeman Edwards
January 2002
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Introduction

Writing is a crucial lawyering skill—one that many lawyers find difficult. This
book aims to give you a plan to help you master each writing task. It also
aims to give you the most help in the shortest number of pages. It is a basic,
no-frills instruction manual for developing and organizing your legal analysis,
communicating that analysis to a law-trained reader, and persuading a judge
that your analysis is correct.

Another goal of the book is to teach you how to teach yourself. Your legal
writing teacher will be your coach as you begin your study, but your teacher
won’t be with you on your first summer clerkship or after you graduate. As
you practice using the tools the text introduces you will become your own
teacher, and your writing will get better and better each year of your legal
practice.

LEGAL WRITING AS A PROCESS

Legal writing is a process with distinct stages and distinct goals at each stage.
Each writing stage serves an important function as you work toward a finished
document. This text identifies four main stages of a writing task and invites
you to use each stage as your writing tool. As the following paragraphs describe
each stage, refer to the table of contents to identify the chapters that fall
within each.

Your first job as a writer is working out your analysis of the issue, so the
first two writing stages (Chapters 2 through 10) create a “working draft.” Your
primary purpose in writing a working draft is to use the writing process as
an analytical tool. Dean and former Judge Donald Burnett put it this way:

Clear expression, then, is not merely a linguistic art. It is the testing ground for
ideas. Through the discipline of putting an argument into words, we find out
whether the argument is worth making. . . . The secret. . .is to start verbaliz-
ing early—while there is still time to learn from the discipline of forming ideas
into words. You must begin by identifying your client’s goal and the issues to
be resolved. Each issue is defined by a cluster of facts and governing legal
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principle. If you cannot articulate this nexus of law and fact, you do not yet
have a grasp of the case.!

Your working draft is nothing less than “grasping the case.” It guides, deep-
ens, and tests your analysis in a number of ways, but its most important role
is in forming your ideas into the kind of structured, linear reasoning that
lawyers must master. Legal reasoning applies the relevant legal authorities
and policy rationales to the client’s facts. This kind of reasoning is not our
culture’s dominant mode of thought or expression. Many of us come to law
school without much prior experience in this sort of reasoning. The discipline
of the working draft will help you develop this vital lawyering skill.

After your analysis is solid, stage three converts that analysis into a document
designed for your reader. The text first introduces the study of law-trained
readers, a study you should pursue during your entire legal career. Then the
text shows you how to select an organizational plan that will meet your
reader’s needs and achieve the document’s goal. The third stage is completed
by adding the other components of the document, including a statement of
the relevant facts about your client’s situation. In the fact statement you will
use narrative techniques to tell your client’s story. Effective and strategic
narration requires skills different from the rule-based reasoning process you
will be practicing when you write the legal analysis sections of your documents.
The text will introduce you to the storytelling skills you’ll need for good legal
writing.

The final stage turns your attention to the fine points of writing, calling for
decisions about style, tone, level of formality, and strategic word choice. It is
also the stage for editing to achieve clarity, correct citation form, punctuation,
and grammar. These matters may seem like technicalities compared to the
importance of accurate analysis, but grammar, style, and citation form are the
most easily visible criteria for judging writing. Readers will notice these areas
first and draw from them conclusions about the skill and care of the writer.
A sloppy document invites a reader to doubt the document’s substantive
accuracy.

The book takes you through each of these four stages, and it introduces in
each stage the information you’ll need for that stage. Here are several hints
for using this writing process to its greatest advantage:

First, be,alert for signs that you need to revisit earlier stages. While the
completed document should take the reader on a linear journey toward the
document’s conclusion, you will find that the process of creating the document
is far from linear. Rather, the process is recursive: it requires you to circle
back to earlier stages again and again as you understand more about your
legal issue, your client’s facts and goals, and the available legal strategies. The
dynamic nature of this process is what makes it alive, challenging, and fun.
Your willingness to construct, dismantle, and reconstruct your document will
be crucial to achieving a good written product.

Second, experiment with different writing strategies and observe your own
writing process. What works well for you at each stage and what doesn’t? Do

1. Donald L. Bumnett, Jr., The Discipline of Clear Expression, 32 The Advocate 8 (June
1989).
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you work better if you dictate a draft first? Does free-writing help you? How
about charts or colored pens? Each writer’s creative and analytical processes
are unique. Part of your goal in your first few years of legal writing should
be to observe as much as you can about your own process so you can adopt
writing strategies that work for you.

Third, be patient. On your first few writing assignments, take each stage in
its turn without trying to combine or compress them. Your goal on these first
assignments is to let each stage of the writing process teach you some critical
skills. Soon you will have developed those skills well enough to speed up
each stage. For instance, you may find that you can accomplish the goals of
the working draft stage with some other quicker form of prewriting, like a
detailed and annotated outline. You will learn to customize each stage to fit
your own skill level, the complexity of the assignment, and your own unique
creative processes.

Finally, master the general principles before you decide to try something
new. Learning legal writing is a little like learning music theory. In college,
music students take many courses in music theory and composition. In these
courses, they first learn the “rules”—the principles most composers use in
most situations. Then after they understand those principles, they learn when
and how to depart from them.

This is an introductory course on legal writing, so it teaches the basic substan-
tive and organizational principles that operate in most situations. Following
these organizational principles in your first legal writing assignments will teach
you important information about law study and about legal writing. First
master the basic substantive and organizational principles covered in this
course. Soon you will develop the judgment to know when and how you can
depart from them.

TWO CAVEATS

First, in keeping with this book’s straightforward goals, the text is written in
an informal style. It uses contractions, speaks in the second person, uses images
and analogies freely, tells stories, and occasionally attempts some humor. This
conversational style would be inappropriate for court documents and other
formal legal writing. However, this book is not written for judges or senior
partners. It is written for new law students who must read and digest complex
new material described in unfamiliar terms. The book’s informality is designed
to make its material as accessible as possible at a time when accessibility is
critical.

Second, the book uses both feminine and masculine forms for general
reference. Again, the reason relates to the book’s goals. The book is designed
for new law students, most of whom are encountering the study of law for
the first time. For centuries the legal world was entirely male. Our “default”
image of a lawyer is of a man. Today’s practice of avoiding gender references,
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commendable as it is, does nothing to change that default image. It does
nothing to remind us that lawyers come in both genders. It does nothing to
welcome women to the study of law.

Because this book seeks to welcome both women and men to the study of
law, it intentionally makes gender references. And to counteract the “default”
image of a lawyer as male, it uses more feminine than masculine forms for
general reference. Practitioner writing, however, has other goals. In prac-
titioner writing, gender-neutral references are the appropriate choice. Chapter
15 explains this concept and provides techniques for implementing it.

A\

@) LAW STUDY AND IDENTITY

As you have just learned, the practice of law will require skill in linear reason-
ing, which values rational, analytical thought. However, law practice also
requires narrative reasoning, which weaves facts into a story with a coherent
theme. Narrative reasoning values creative, intuitive thought and recognizes
emotional responses as well as cool logic. The best lawyers learn to integrate
linear reasoning and narrative reasoning in order to harness the power of
each.2

Because narrative reasoning is more dominant in our culture than linear
reasoning, however, the traditional law school curriculum concentrates on
linear reasoning to the seeming exclusion of narrative. And because thought
process is so fundamental to identity, law school’s emphasis on rule-based
thinking can be disturbing. During the first year of law study, many law
students wonder whether they are losing vital parts of themselves. It seems
as if the ways they have always thought and reacted are not valued in the
law and, indeed, that law study is requiring them to become different people.

If this sounds like your experience, do not be discouraged. Not only will
these other parts of yourself survive law school, but they will be vital to
practicing law. They will deepen your analysis and strengthen your persuasion.
They will serve you in other important lawyering tasks too, such as counseling
clients, working with witnesses and other third parties, presenting oral argu-
ments to judges and juries, putting together business transactions, and resolv-
ing disputes outside the courtroom.

Perhaps this analogy will help: A tennis player needs both a good forehand
and a good backhand. For most beginning players, the backhand stroke feels
awkward and weak. It is hard to control and nearly impossible to accomplish
with any real power. The stroke feels awkward because it requires a movement
not common to the player’s pre-tennis way of moving. The only solution is
practice, especially concentrated backhand practice. A partner or coach hits
to the player’s backhand over and over. Surely a beginning player could begin

2. You will learn more about these forms of legal reasoning in Chapter 1.
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to wonder whether tennis is the sport for her, especially if she had to hit
almost entirely with her backhand for months and months.

Law school is a little like that tennis player’s experience. Because its primary
task is teaching the skills required for basic competence in legal analysis, much
of what you do will focus on linear, rule-based thinking. If you have not
already developed your skills in that mode, you sometimes may feel as if you
are hitting backhand shots day in and day out. You may wonder whether the
law is for you. Try to remember that real lawyering will require skill in both
the linear and the narrative modes. That way you can practice the one without
fear of losing the other.
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