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PREFACE

For the past century, a system has been in place in the province of
Ontario that requires most employers to pay into a workplace insur-
ance fund. This fund is designed to protect workers and their families
in the event that an injury or illness originates in, or is aggravated by,
the workplace environment. Most obviously, compensation is made
available to incapacitated workers to replace lost income. Employers
fund other aspects of what is now known as the Workplace Safety
and Insurance System, including medical costs for workplace illness
or injuries, non-economic compensation, re-training costs, and all of
the operational costs of the system itself.

In return for funding the system, employers gain immunity from civil
suits which otherwise might be commenced by workers for work-
place injuries or illnesses. With few exceptions, workers have no
choice. If their illness or injury arises from the workplace, and their
employer is subject to the Workplace Safety and Insurance Act
(“WSIA™), workers will have to pursue their claim for compensation
and any other assistance through the Workplace Safety and Insurance
System.

For the Ontario government, as with all governments in Canada, an
overriding objective of labour and employment law is to maximize
the safety of workplaces. The obvious legislation that concerns itself
with this overriding objective is the Occupational Health and Safety
Act (“OHSA”). Increasingly, the WSIA is also concerned with sup-
porting safe workplaces as a primary purpose. As such, it is a true
partner with the OHSA. Using principles that first appeared in human
rights legislation, a key part of the WSIA deals with returning injured
or ill workers to work, either to their pre-injury positions or to modi-
fied work, in accordance with well known principles of accommoda-
tion to the point of undue hardship. This expectation of a prompt re-
turn to the workplace where the injury occurred is itself a powerful
prod to employers to try to ensure that workplace compensation situa-
tions do not arise in the first place.
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Workplaces are also now accustomed to terms like “accommoda-
tion”, “ergonomics”, “repetitive strain”, “physical demands analysis”
and “functional abilities”. The concepts behind these terms reflect a
rapidly developing focus on the science of performing ongoing, long-
term work in a manner that is efficient and productive on the one
hand, while on the other hand minimizing or eliminating harmful or
dangerous effects on the human body and mind. This focus on safe
and effective work practices is true whether the work is in an office,

manufacturing plant, construction site or other environment.

If workers cannot be returned to work, it is the Workplace Safety and
Insurance System, funded by employers, that provides for training
and strategies to encourage the re-entry by injured workers into other
occupations. The Workplace Safety and Insurance Board (“WSIB”),
which administers the WSIA, and is itself funded by the mandated
employer contributions, also has a strong educational role. This in-
cludes public advertising and other methods of stimulating public
awareness, both generally and in specific workplaces.

As you might expect, with a system that is intended to be an insurer,
a teacher, a worker advocate, and a leading force in favour of safer
and healthier workplaces, the Workplace Safety and Insurance Sys-
tem gobbles up funds. As a result, there is always pressure to raise
additional revenues from employers. Employers, for their part, typi-
cally resist the ever-present demands for revenue, both by disputing
individual claims and by challenging their rate classifications. The
adversarial nature of the Workplace Safety and Insurance System has
been assured with the introduction of experience rating. Experience
rating penalizes workplaces with a poor accident record and high ac-
cident costs relative to comparable workplaces. As a result, it is inev-
itable that employers will try to bolster their record and drive down
their costs not only by improving the safety of their workplaces, but
also by challenging questionable claims and pushing hard for early
returns to work.

The 2016 Edition features the following additions, as well as high-
lights of statutory or jurisprudential developments:

e Overview of the Board’s Policy Agenda for 2015.
* Amendment to definition of permanent impairment (PI).
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* Review of changes to the WSIB’s Operational Policy Manual,
including changes with respect to how the Board considers pre-
existing conditions.

* Expanded coverage for firefighters.

¢ Information about the Board’s new Small Business and Health
and Safety Program.

As you proceed with your review of our detailed summary and provi-
sions of the WSIA, we trust that you will keep in mind some prevail-
ing trends, especially the ever-closer ties to workplace safety. Read-
ers are also encouraged to keep in mind the huge impact of modified
work and the many financial demands on the workplace insurance
system. This in turn encourages an adversarial role, which prudent
employers need to assume, at least to some degree, in order to keep
costs down.

Jamie Knight,

Bonnea Channe

Lauren Chang Maclean
Megan Beal
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