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Synopsis

This book is an attempt to develop moral foundations for interna-
tional law. The existing international legal system, like any domes-
tic legal system, can and ought to be evaluated from the standpoint
of moral principles, including, preeminently, principles of justice.
Legal institutions and for that matter all institutions that deeply
affect the life prospects of human individuals must be designed to
function in conformity with principles of justice, because principles
of justice specify the most basic moral rights and obligations that
persons have. It does not follow, of course, that the same moral
principles will be valid for international and domestic legal systems.
And even when the same principles do apply, different institutions
may be needed to realize them, depending upon whether they are
applied domestically or internationally.

Initially my aim in writing this volume was to supplement and
strengthen my earlier work on secession, in particular by making
explicit and justifying my tacit assumption that the state’s claim to
territory ultimately depends upon its protection of human rights.
But eventually it became clear to me that the topic of secession
could not be effectively addressed in isolation. A more inclusive
moral theory of international law was required.

Beginning with the problem of secession and working back
toward more foundational issues has advantages. It is valuable to
devote as much space as I do to issues of secession for two reasons.
First, at present state-breaking is a prominent feature of the inter-
national landscape and is likely to continue to be so for some time.
Second, working out a principled view on secession requires com-
ing to grips with the right of self-determination, the recognition of
which is surely one of the most important and perilous developments
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in international law in the last half-century. Third, working out a
theory of the right to secede requires the theorist to take a stand on
a number of core issues, including those of political legitimacy and
intervention. Nevertheless, I am sure that approaching the larger topic
of the moral theory of international law via this route has its costs.

From time to time in this book I refer to “the international legal
order” or “the international legal system.” Sometimes I refer to the
whole international legal system as an institution, meaning that it is
a super-institution including many institutions within it. So let me
clarify here at the outset what I mean: An institution is a kind of
organization, usually persisting over some considerable period of
time, that contains roles, functions, procedures, and processes, as
well as structures of authority.

Institutions also embody, and sometimes formally proclaim, prin-
ciples. More specifically, a description of the institution of inter-
national law will include a list of its legal principles. But international
law taken as a whole also consists of institutions in a more tangible
sense. For example, the existing international legal order includes the
United Nations, with its many constitutive institutions, including
the Security Council, the General Assembly, the World Health
Organization, various bureaucracies, committees, and commissions,
and so on.

For the most part in this book I will focus on evaluating some of
the most important principles of the existing international legal
order and proposing new principles or modifications of existing ones
that are more consonant with the demands of justice. But I will also
attend to the implications of the simple fact that principles must be
embodied in appropriate institutions. In some cases I will make fairly
concrete suggestions for institutional reform, not just in the sense of
incorporating new principles into old processes and structures, but
also in the sense of changing some of the processes and structures
themselves. My enterprise, then, is to articulate a set of moral prin-
ciples that should guide the design and reform of international law as
an institution in the broad sense that includes not only principles
but also roles, processes, and structures.

Some will be skeptical of such a project. Unfortunately, it is still
common for theorists of international relations to dismiss the very
idea of moral reasoning about international institutions, assuming that
the contest for dominance leaves little room for morality. Yet even
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those who eschew moral argumentation about international law often
unwittingly take a moral position on it. Because they avoid moral
argumentation, their moral judgments are unsupported. But they are
moral judgments nonetheless.

For instance, many international relations theorists as well as
international lawyers and diplomats say that whether a state grants
recognition or withholds recognition from a new political entity
created by secession is purely a pohtlcal matter. This is false if it
implies that a state’s behavior in recognizing another entity as a state
or refusing to do so is not subject to moral evaluation. Recognition
is not morally neutral even though it is true that under current
international law states have the right to grant or withhold recogni-
tion as they see fit.

The choice to recognize or not recognize has moral implications
and can be made rightly or wrongly. To recognize an entity as a state
is to acknowledge that it has an international legal right of territ-
orial integrity and this in turn lends strong presumptive support to
its territorial claims and thereby presumes the illegitimacy of claims
on its territory that others may make. For the same reason, 31mply

continuing the current practice of recognizing the legitimacy of exist-
ing states is not a morally neutral activity. Recognizing an entity as a
legitimate state empowers certain persons, those who constitute its
government, to wield coercive power over others, for better or worse.

To participate without protest in a practice of recognition that
empowers governments that engage in systematic violations of
human rights is to be an accomplice to injustice. Once we take seri-
ously the moral implications of granting or withholding recognition,
we must examine the arguments for and against rival proposals for
what the practice of recognition should be like, and this examination
inevitably requires an attempt to develop a moral theory that integ-
rates prescriptions for a just practice of recognition with a principled
approach to other important issues that arise in an international
legal system. To know what criteria an entity must satisfy to warrant
recognition as a legitimate state, we must know what values the inter-
national legal order should serve and what role the practice of recog-
nition 1is to play in serving them. This requires a moral theory of
international law.

In contrast to international relations theorists, many of whom
think that the ubiquity of competition for power leaves little or no
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room for morality, international lawyers tend to be uncomfortable
with moral thinking about international law for another reason:
They fear that it will detract from a scientific study of the law. This
fear is unfounded. The moral evaluation of existing international
law and the articulation of proposals for reforming it need not
involve the confusion between law and morality that legal posi-
tivists vigorously condemn.

My project is to evaluate certain fundamental aspects of the exist-
ing international legal order and, on the basis of the same moral
principles that inform this evaluation, propose legal norms and prac-
tices which, if implemented with reasonable care, would make the
system more just. My concern, then, is with what the law should be.
For example, I evaluate several alternative conceptions of what an
international legal right to secede should be like.

In the past few years there have been several valuable attempts at
moral theorizing about various issues in international law, including
global distributive justice, secession, immigration, and humanitarian
intervention. But these issues have been addressed separately, each
in isolation from the others. In the chapters that follow I take a
holistic approach, cr1t1c121ng existing international law and arguing
for proposals to reform it in a more systematic fashion, offermg a
normative framework that links issues too often dealt with in isola-
tion from one another. I make the case for an integrated approach
to secession, the recognition of new states, international support for
limited self-government for minorities within states, coercive diplo-
macy, and armed intervention.

More specifically, I argue that a principled, human rights-based
approach to the problem of secession would reduce the need for
armed humanitarian intervention by providing constructive altern-
atives to secession and the massive violations of human rights that
almost always accompany it. In addition, my analysis makes it clear
that without a morally defensible, consistent international legal
framework for responding to secessionist conflicts, states run the
risk of intervening unjustly when secessions occur.

The architecture of my approach is simple and is conveyed by the
title of this book. Part One develops the case for grounding the
international legal system in principles of justice, understood prima-
rily as principles that ascribe basic and relatively uncontroversial
rights to all persons as such. There I argue that the moral foundation
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for the international legal order is the (limited) obligation to help
ensure that all persons have access to institutions that protect these
basic human rights. Part Two constructs an account of legitimacy
according to which political entities are legitimate only if they
achieve a reasonable approximation of minimal standards of justice,
again understood as the protection of basic human rights. This
account of legitimacy is then adapted so as to encompass both the
legitimacy of individual states within the international legal system
and the legitimacy of the international legal system itself. Part Three
uses the justice-based conception of a legitimate state presented in
Part Two to construct a position on how the international legal order
should respond to the problems of self-determination and secession,
arguing that international law should recognize a unilateral right to
secede—as distinct from a negotiated or constitutional right—only
as a remedy of last resort against grave injustices.

These three parts, on Justice, Legitimacy, and Self-Determination,
comprise the theoretical core of the volume. Part Four, Reform,
includes two chapters. The first summarizes the central argument of
the book and the main proposals for reform that I derive from it,
and then explores some of the changes in legal doctrine and institu-
tional structures regarding intervention that would be needed to
realize them. The second chapter examines the feasibility and
morality of alternative paths for getting from where we are to where
we should be, focusing on the problem of how to reform the inter-
national law of intervention.

So, in addition to being more holistic, this volume differs in
another respect from other works that include the moral evaluation
of international legal principles and practices. I not only propose
what I believe would be moral improvements in the system, but also
explore some of the moral issues of the enterprise of reform. Unless
proposals for reform can be implemented in morally acceptable
ways, they are worse than useless.

The moral theory of international law I begin to develop in this
volume is in many respects quite radical. It represents a fundamental
challenge not only to some central features of the existing legal order,
but also to the dominant ways in which theorists conceive of inter-
national law and international relations. I offer a sustained, prin-
cipled argument for rejecting the almost universally accepted
assumption that the international legal order not only is but ought to
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be a society of equal sovereign states, governed by laws grounded in
the consent of states. I also argue systematically against the dogma
that the proper goal for the international legal system is peace
among states, not justice.

First, I argue for abandoning the traditional international legal
principle of effectivity, according to which an entity is a state, enti-
tled to all the powers, rights, privileges, and immunities ascribed to
states in international law, if it has a stable population and controls
a determinate territory. I develop a normativized conception of
what it is to be a legitimate state, arguing that unless an entity meets
certain minimal standards of justice, it ought not to be regarded as a
primary member of international society. So I deny that some exist-
ing entities that are now accorded the title of state deserve the attrib-
utes of sovereignty. Moreover, I argue that the decision whether to
recognize a new entity as a legitimate state should not be a matter of
discretion. I advance a proposal for a justice-based practice of recog-
nition, supported by enforceable international legal principles that
require states to recognize new entities that meet the appropriate
minimal standards of justice and that would forbid them to recog-
nize entities that do not meet those standards. This proposal clearly
represents a serious erosion of sovereignty—a diminution of the
powers traditionally accorded to states under international law.

I reject the unreflective, or at least poorly argued, assumption that
all states should wield equal political power in the making, applica-
tion, and enforcement of international law. I argue that it is a mis-
take to think that the principle of democracy and the commitment
to the fundamental equality of individual persons that grounds it
imply that all states, regardless of how just or unjust they are and inde-
pendently of the size of their populations, ought to have an equal say
in the creation, application, and enforcement of international law. I
also argue that although “state majoritarianism”—equal political
power for all states in the making and application of international
law—has some attractions as a device for restraining more powerful
states, there may be other safeguards that are less costly to the cause
of moral progress in international law.

As to the idea that international law is and ought to be created by
the consent of states, I show that the state-consent model is neither an
accurate description of the way international law comes into being
nor an ideal worth aspiring to. The key point is that so long as many
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states do not represent the interests or preferences of all their citizens,
the consent of state leaders does not carry anything like the moral
weight of the informed, voluntary consent of individual persons.

Third, 1 reject the unitary state paradigm that still dominates
thinking about international law and international relations. I argue
that in most cases the impulse to secede from an existing state betrays
a fundamental lack of political imagination—that paradoxically
secession is the most conservative of political acts. The secessionist
tends to assume that his problems are due to the state in which he
finds himself and that the solution is to get his own state. The anu-
secessionist tends to be equally unimaginative, seeing in every
demand for autonomy a threat to the state’s existence. The imagina-
tions of both the secessionist and the anti-secessionist are cramped
by the narrow horizons of the statist paradigm.

What the usual rhetoric of both parties overlooks is that sover-
eignty can be “unbundled” in many ways—that the only choices are
not “stay in this state as it is” or “get your own state.” Once we take
seriously the indefinitely large range of possible regimes of political
differentiation within what we now regard as state borders—the rich
menu of intrastate autonomy arrangements—we liberate ourselves
from the confining assumption that we must choose between hon-
oring aspirations for self-determination and order. What is novel and
perhaps even radical about my discussion of various intrastate auton-
omy regimes as ways of coping with or avoiding secessionist conflicts
is that I propose a role for international legal institutions in efforts to
support and in some cases even to mandate intrastate autonomy
regimes. This too represents a significant curtailment of the traditional
powers of sovereignty.

A final distinctive feature of my view is that I argue that critical
engagement with the system of international law—the effort to cre-
ate and support a just system of international legal institutions—is
not simply permissible, but morally obligatory. On this view, par-
ticipation in an international legal order is not simply a matter of
discretion; it is a requirement that derives from a rather fundamen-
tal moral obligation, the (limited) obligation to help ensure that all
persons have access to institutions that protect their most basic
human rights.

In the last chapter I argue that progress toward a more just
international legal system will probably require changes in the
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international law of humanitarian intervention, and that this in turn
may require abandonment of the assumption that the UN-based law
of humanitarian intervention is sacrosanct, along with the develop-
ment of a less inclusive, treaty-based, law-governed regime for inter-
vention consisting of the most democratic, rights-respecting states.

By arguing that the state’s posture toward international law should
be shaped by a commitment to protecting the basic human rights of
all persons, [ am plainly rejecting the dominant view in international
relations, namely, that state policy should or at least may exclusively
pursue “national interest.” According to the conception of justice I
lay out in Part One, the state is not merely an instrument for advanc-
ing the interests of its own citizens; it is also a resource for helping to
ensure that all persons have access to institutions that protect their
basic human rights. This is not to deny that state leaders are obligated
to accord priority to the interests of their own citizens, of course, but
it is to insist that this priority is not without limits.

The national interest view is pervasive among diplomats and state
leaders and also endorsed by many international relations scholars.
Legal absolutism, the view that it is virtually never morally justifi-
able to violate the more basic norms of international law for the
sake of morality, seems to be pervasive among international legal
theorists. (Sometimes this view is misleadingly called ‘legal posi-
tivism’, but the more common usage of the latter term is to denote
a thesis about the nature of law, namely, that whether a norm is a
law does not depend upon its satisfying any moral criteria.)

This book is a sustained critique of both the national interest and
legal absolutist positions. Regarding the thesis that states should or
may exclusively pursue the national interest in all their foreign rela-
tions, I proceed as follows. First, I argue that if there are any human
rights, then there is a heavy burden of argument to be borne by
those who endorse the national interest thesis. Next, I articulate and
show to be unsound what I take to be the two most promising
attempts to provide the needed justification: the Fiduciary Realist
Argument, according to which it follows from the nature of the
state and the character of international relations that state leaders
should act exclusively in the national interest, and the Instrumental
Argument, which holds that the risks of states attempting to pro-
mote moral values directly in their foreign policies are so great that
it is better for humanity if each pursues only the national interest.



Synopsis 9

I argue that Legal Absolutism rests either on: (1) the empirically
unsubstantiated prediction that unless compliance with the basic
norms of existing international law is perfect, the whole system of
international order will unravel in a rapid descent into violent
chaos, or upon (2) an unsupported and unsupportable assumption
that those who violate basic norms of international law for the sake
of morality are guilty of moral hubris, a willingness to impose their
own “subjective values” on others. In brief, I show how respect for
the rule of law in international relations, far from precluding illeg-
ality for the sake of legal reform, may even make it obligatory under
certain exceptional circumstances.

Because the national interest and legal absolutist positions are
pervasive and uncritically endorsed, they warrant the title of dog-
mas. So, quite apart from the other distinctive features of my
approach sketched above, the fact that I reject both of these posi-
tions makes this book radical (if not heretlcal)

Yet from one perspective my position is not radical. All of my
proposals for reform, like my rejection of the dominant under-
standing of what the international legal system should be and my
critique of the national interest view, are grounded in the idea of
basic human rights. In Part One I show that if one takes basic
human rights seriously there is no alternative to a justice-based
approach to the international legal system. The rest of the book is
an attempt to work out the implications of a justice-based approach.

Although my enterprise is theoretical and to that extent inevitably
abstract in some respects, its relevance is eminently practical. As I
write this Synopsis the United States is waging a “war against ter-
rorism” in response to the attack on the Pentagon and the World
Trade Center on September 11, 2001. One especially problematic
aspect of this “war” is the pollcy of sending American troops to aid
other states in suppressmg insurgent groups that the states in ques-
tion have labeled as terrorists. American troops have been posted to
the Philippines, Yemen, and Georgia. President Putin of Russia has
affirmed his willingness to cooperate in the war against terrorism,
undoubtedly in part because he believes that if he does so the
United States will be more likely to continue to accept the Russian
claim that Chechen secessionists are simply terrorists.

By branding the Chechens as terrorists, the Russian govern-
ment hopes to divert attention from both the question of whether
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their attempt to secede is justified and from the grave breaches
of the humanitarian law of war committed by Russian troops in
Chechnya. (The Russian failure to discriminate between combat-
ants and noncombatants has been so severe that it might be said
that for the Russian army a “smart bomb” is any explosive pro-
jectile that lands somewhere in Chechnya.) Furthermore, it is also
highly likely that the training given by the U.S. military to
Georgian troops will not be put to use primarily to combat
Chechen terrorists, but to suppress secession in Abkhazia.

The post-September 11th U.S. policy of global military involve-
ment poses strategic and moral risks that should be familiar to even the
most casual student of U.S. policy during the Cold War. For the sake
of combating communism, the United States became enmeshed in
internal conflicts in many states, in some cases supporting colonial
regimes against national liberation movements, and frequently sup-
porting regimes that engaged in large-scale violations of human rights.

The danger that similar wrongs will be committed in the global
military dimension of the war against terrorism is greatly exacer-
bated by the fact that the United States, like the international com-
munity as whole, has failed to develop a coherent, prmc1pled
framework for responding to—or, better yet, preventing—secession-
ist conflicts. Lacking such a framework, the United States and its
allies in the war against terrorism are likely to fail to discriminate
between insurgent groups that have legitimate grievances and those
that do not.

The sad fact is that when self-determination conflicts are allowed
to degenerate into violent secessions, both the secessionists and the
state in its efforts to suppress them usually engage in terrorism. Given
that the Kosovo Liberation Army engaged in terrorism against Serbs
in Kosovo in the months preceding the NATO intervention, one
wonders what the attitude of the United States toward that seces-
sionist group would have been if the attacks on the Pentagon and
World Trade Center had occurred in early 1999 rather than in
September of 2001.

The current danger is that the United States will too readily accept
the label “terrorists” as the essential or exclusive characterization of
what are primarily secessionist groups, and in some cases groups that
are justified in seceding. In the absence of a coherent normative
framework for evaluating secessionist claims, the United States may



