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Business

In international trade, the business to
to the agreement concluded by both parties a
law, by -which they mutually promise to sell or buys
lar commodity, transfer*lor acquire a certain industri
or know-how™, or render’™ or accept a certain servic
business contract generally adopted in import or export busi

is usually the formal written contract, i.e. , the sales contract o



purchase contract, but in some cases, it may take the form of the
sales confirmation’or purchase confirmation.

The contract may be formal or informal, oral or written,
sealed or unsealed, as is provided for'*lin the United Nations
Convention on Contracts for the International Sale of Goods[*?“A
contract of sale need not be concluded in or evidenced'by writ-
ing and is not subject to any other requirement as to form. It
may be proved by any means, including witnessest®., ” But as to
the formation of the contract, stipulations vary from country to
country in the world. However, in China, our Law of Economic
Contracts Involving Foreign Interests'® expressly stipulates that
the parties to the transaction shall enter into an agreement in
writing on the contractual provisions and duly™®? sign it as con-

clusion of the business.
A. Legal Foundation™?

To be enforceable by law, the business contract must at
least take two steps, i.e., the offer and acceptance. While the
contract is signed, the following principles should be followed ;
1) The conclusion of the contract is regarded as the legal act of

the parties thereto!!?, therefore, it must, without doubt,
possess its basic legal characteristics.

2) The contract can only be entered into on condition that the
parties thereto shall be in full agreement with each other as to
the intention of the terms and conditions laid down™in the
contract,

3) The parties thereto are completely equal in position.

4) The valid contract™Ishall be legal and in conformity with the



effective conditions!**}for conclusion.

In order to guarantee that the contract is well-knit™® both in
form and content required by law, the relative legal bases, espe-
cially those which exert a great influence over the international
sales of goods, should be thoroughly studied and grasped. Of
all, the United Nations Convention on Contracts for the Interna-
tional Sale of Goods (1980), the British Sales of Goods Act
(1893)U7), the Warsaw-Oxford Rules (1932)7), the Uniform
Commercial Code in the United States (1977)1%) are the most im-
portant. At the same time, our own Law of Economic Contracts
Involving Forengn Interests ( 1985) should also be known well
by our foreign trade workers.

B. Formation of Contract(?!

Generally speakmg, the Business contract is usually made
up of three parts, i e. , the preamblem] the body“’] and the

witness clause[®, N

1. Preamble

The preamble may take the following ;fafemgnt,as the‘ open-
ing remark; V

The contract concluded and made by and between ABC Co.
(hereinafter'™ called “the sellers”) z_md XYZ Co. (hereinafter
called “the buyers” ), whereas(*™! the sellers are williﬁg to sell
the buyers the commodity listed hereunder™!; Now these pre-
sents witness*"Jthat it is hereby agreed between the parties here-

to as follows.
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2. Body

The body of the business contract mainly consists of the
general terms ‘and conditions®las well as the basic terms and
conditions(®],

1) Basic terms and conditions
@ Name of commodity and specification®; Lithophone Zns
content 28 % min.
® Quantity: 900 M/T.
® Unit price;: USD 120 per M/T CFRC 5% Singapore.
@ Total amount; USD 108,000 with 5% more or less both in
amount and quantity at the sellers’ option™",
® Packing: By paper-lined glass-fibre bags of 25 kg. each,
gross for net.
® Shipping marks; To be designated by the sellers,
@ Port of shipment and Port of Destination: From Qingtao to
Singapore. | A
Time of shipment: During May/June/July, 1995, into
three equal lots. Partial shipment to be allowed, tranship-
ment not to be allowed.
Insurance: To be covered®®by the buyers.
@ Terms of payment; By irrevocable, transferable, and di-
visible banker’s acceptance letter of credit™ to cover the total
value of each monthly ( or lotl**of )' shii:mient as stipulated
above, to be available by drafts, at + days sight, to reach the
sellers - days before the respective time of shipment stipulat-
ed above (or within -+ days after receipt of the sellers’

advice) and to remain valid for negotiation™ in China until



the 15th day after the relative time of shipment.
@) Commodity iﬁspection: It is mutually agreed that the cer-
tificate of quality and weight issued by the Chinese Import
and Export Commodity Inspection Bureau at the port of ship-
ment shall be taken as the basis for delivery™.

2) General terms and conditions
(® Amendment of letter of credit: The buyers shall open L/C
in accordance with the terms of the contract. If any discrepan-
cy™is found , amendments'*®Jof L/C should be made immedi-
ately by the buyers upon receipt of the sellers’ advice, failing
which the buyers shall be responsible for any losses thus in-
curred®as well as for late shipment thus caused. -
@ Shipping advice: The sellers or their branches shall notify
the buyers or their agents by cable or telex of the number of
L/C, quantity and name of vessel immediately after loading is
completed.
® Force majeure™; Should the sellers fail to deliver the con-
tracted goods or effect shipment in time by reason of force
majeure beyond their control, the time of shipment might be
duly extended, or alternatively a part or whole of the contract
might be cancelled without liability™attached™® to the sell-
ers, but the sellers shall immediately notify the buyers by ca-
ble or telex of the accident and furnish® the buyers within 15
days after the accident by registered airmail with a certificate
issued by the competent government authority or the chamber
of commerce which is located at the place where the accident
occurs as evidence thereof. ‘ ‘

@ Arbitration: All disputes in connection with the contract



or the execution thereof shall be amicably/*settled through
negotiation. In case no amicable settlement can be reached be-
tween the two parties, the case under dispute shall be submit-
ted to arbitrationt3, which shall be held in the country where
the defendant®’resides, or in a third country agreed by both
parties. The award*”of the arbitration shall be taken and ac-
cepted as final and binding™*lupon both parties. The arbitra-
tion fees™**Ishall be borne by the losing party®only.

® Claims: Should the quality, quantity and/or weight be
found not in conformity with those stipulated in this contract,
aside from those usual natural changes of quality and weight
in transit and losses within the responsibility of the shipping
company and/or insurance company, the buyers shall have
the right within 30 days after the arrival of the goods at the
port of destination to lodge or file claims™? concerning the
quality, quantity or weight of the goods (claims for perish-
able goods®? are to be put forward immediately after arrival
of the goods at destination).

3) Witness clause .

The business contract is usually ended with the following
statement: The contract is made out in Chinese and English,
both. versions"**Ibeing equally authentic(>..
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he goods refers to the outward appearance
quality of the goods, such as shape » structure,

it .és well as chemical composition™?, physical and

: bropertym biological feature™, ete.

In international trade, the quality of the goods not only con-

Cems the value in use and the price of the goods, but also con-

cerns the sales of the goods and credit standing™ of the manufac-



