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Introduction

[ swear to fulfill, to the best of my ability and judgment, this covenant: (...)
I will apply, for the benefit of the sick, all measures which are required,
avoiding those twin traps of overtreatment and therapeutic nihilism.

L Lasagna, Hippocratic Oath—Modern Version

Pharmaceuticals have become an indispensable weapon in man’s fight against
disease. The synthesization of aspirin at the end of the 19th Century, that of
penicillin in the middle of the 20th Century,! and the invention of the first
HIV/AIDS medication in the 1980s constitute milestones in our struggle for
better health. But while the developed world is making progress towards a longer,
healthier life, people in developing countries threaten to be left on the sidelines as
life expectancy in many African countries actually drops due to the AIDS
pandemic. To them, access to the medicines of the rich remains largely utopian—
they cannot afford the prices that pharmaceutical companies charge for their latest
achievements.

This study treats the conflict between patent law obligations under the
Agreement on Trade-related Aspects of Intellectual Property Rights (TRIPS
Agreement) and access to medicine, a conflict that is, at its core, a conflict between
the law of the World Trade Organization (WTO) and human rights law. In its
focus the study fills a gap between the voluminous literature on international
patent law and pharmaceuticals on the one hand and the much more sparse human
rights literature on access to medicine on the other. Beyond the contribution to the
on-going scholarly debate on how to accommodate human rights within the WTO
system and how to progress towards a solution of the conflict between the TRIPS
Agreement and access to medicine my intention is to provide a comprehensive
introduction to the debate for non-specialists, a debate that increasingly connects
different legal fields from patent law and food and drug law to public international
law and international human rights law.

The core of the predicament can be described as follows: as science progresses
the development of new drugs has become more and more expensive—current
data puts the price tag for the development of one new drug at between $115m
and $802m.2 The pharmaceutical industry pays a large part of that cost. Globally,
the pharmaceutical industry is estimated to have invested more than $45b in
research and development for new drugs in 2002.3 It goes without saying that in a

' HWuling (ed), Geschichte der Naturwissenschaft (1987) 403, 472-73. 2 of chapter 4.
3 IFPMA, Research & Development, at <http://www.ifpma.org/Issues/issues_research.aspx>.



