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PREFACE

his text was submitted for publication on the eve of the June 26, 1994
Presidential elections in a year widely predicted to be decisive in
Ukraine’s turn to (or from) the necessary economic reforms.

While campaigning, President Kravchuk stated in the press that Ukraine’s
“economic leaders are psychologically prepared for the reforms. The
Parliament confirmed the programs, and the government has developed the
mechanism for their implementation. We received support from internation-
al financial organizations. In other words, a new stage of economic reforms is
beginning...” Even the new Prime Minister Masol, widely considered to be a
central economic planner, appears to be open to finally introducing market
reforms.

A knowledgeable person’s response to the above is predictable, and cynics
we should all continue to be given Ukraine’s past performance. However,
some very important trends are beginning to quietly take place in such funda-
mental areas as privatization, taxation and currency regulations.

For instance, the first wave of mass privatization, consisting of about 150
nearly-bankrupt companies, is in the process of completion and the next
wave will begin on July 1, 1994 immediately following the official date of
yearly re-indexation. Unless another moratorium is placed on the privatiza-
tion process (as was the case in 1991-92) sometime in the beginning of 1995
foreign investors will be presented with business opportunities at reasonable
prices. Increasingly more real property will become available for sale as priva-
tized factories become desperate for infusion of capital or, alternatively, file
for bankruptcy.

Local newspapers recently began to publish rumors, some with a degree
of sensationalism, that Ukraine is in for radical changes in the tax regime.
Apparently, a packet of documents was submitted to the Parliament which
will completely and utterly alter Ukrainian economics. For instance, there will
be a profit-based tax instead of today’s income-based tax (reinstating the pre-
vious tax law, cancelled earlier this year by the current income-based tax). As
with the last tax law, the new profit tax rate expectedly will be 30%.
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A property tax is to be introduced and firms” and companies’ property as
well as real estate of residents will be taxed under the new system. The draft
law currently reads that the income tax and property tax should not exceed
35% in total. Value added taxation will be simplified, and the rate will be low-
ered to either 20% or to 22% (depending on which newspaper you read)
from the current robbery rate of 28%. Reportedly, certain excise taxes (e.g.,
liquor, cigarettes and cars) will also be reduced.

With reference to the currency regulations, reportedly there are efforts to
raise the National Bank’s official rate (in June, 1994, it was 15,100 karbovantsi
to 1 US dollar) to the auction rate (approximately 40,000:1). At that time
when the two rates become the same, there will probably be a 100% conver-
sion requirement for all Ukrainian residents who earn foreign currency from
export transactions, instead of the present 50% conversion requirement. If so,
this may be a good development because it would eliminate today’s hidden
currency tax on Ukrainian exporters by allowing them to purchase dollars at
the same price as they sell the products in karbovantsi. Presumably, there
would be free access to foreign currency (which may not be a valid presump-
tion, rendering the above conclusion erroneous).

If anything resembling the above proposals is implemented, the overall
economic climate may actually improve in the near future (1-2 years).
However, on the whole, legal and business transactions will continue as they
have in the past.

In our experience, doing business in Ukraine is an uneven combination
of about 20% law and 80% practice. Ukrainian laws are sufficiently ambigu-
ous to accommodate the ever-changing economic situation, and frequently
leave open for interpretation many grey areas. As could be expected, many
issues unanswered on paper already have been identified, negotiated and
resolved in practice. In this book we present you with the various alternatives
involved in structuring transactions in Ukraine, and the issues that recurrent-
ly arise in connection with such transactions.

To present the topic matter in an orderly fashion, this book is divided into
three parts, each with separate chapters. In the first part of this book, we
review the key provisions of the Foreign Investment Decree and outline the
business forms foreign investors most commonly use, including joint ventures,
wholly-owned foreign subsidiaries and representative offices. Such discussion
includes an analysis of the Ukrainian tax laws and the registration procedures.

In the second part of the book we present you with the alternatives and
various issues involved in obtaining long-term access to real property for pro-
duction purposes, including obtaining such property as a contribution to the
joint enterprise’s charter fund, leasing state-owned assets, leasing the land,
and purchasing the assets by way of privatization.
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From privatizing and re-settling tenants in communal apartments in the
center of Kiev, to investing into multi-production military conversion facto-
ries, real property transactions exemplify the duality of law and practice in
structuring business transactions in Ukraine. This part of the book is
designed to provide practical solutions in legally structuring transactions to
maximize business benefits, and perhaps is the most interesting section of the
book.

The third and final part provides a detailed overview of various support-
ing issues, many of which may have an impact on a particular transaction.
Such legal areas include currency regulations, secured transactions and bank-
ruptcy legislation, labor laws and personal income taxation, free trade zones,
import-export regulations, intellectual property rights, international and
domestic commercial arbitration and enforcement procedures and guarantees.

In reviewing this book, please remember that Ukrainian legislation
changes rather rapidly, and the contents of this book are only effective as of
July, 1994. In countries such as Ukraine, the time frame for economic devel-
opment can be greatly condensed due to the swift transitions inherent in this
economically revolutionary period. Many economic policies and the support-
ing legislation tend to change with extraordinary speed. Therefore, this book
should not be relied upon as a substitute for legal advice, but rather as an
overview of legal issues we have encountered in our practice and solutions we
have reached given the Ukrainian legal framework.

We strongly recommend that you seek appropriate professional advice
before entering into business transactions in Ukraine.
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Prior to relocating to Ukraine, Mr. Frishberg practiced in one of the largest law
firms in Washington, D.C., where he was responsible for Soviet business develop-
ment and worked with the firm’s commercial and international trade groups on U.S.
and Soviet corporate transactions. He advises a wide range of North American and
European companies in setting up operations in Ukraine.

Mr. Frishberg specializes in industrial and residential real property transactions,
including formation of joint ventures with state-owned and private enterprises,
arranging leasing association buy-outs, structuring investment in post-privatized
enterprises, and documenting leasing of land for greenfield purposes.

In the past, Mr. Frishberg successfully represented clients in negotiations with
various Ukrainian government agencies including the State Property Fund, the
Ukrainian Ministry of Health, and the Ukrainian State Committee On Food
Industry, among others.

Mr. Frishberg serves as the Chairman of the Legal, Government Relations and
Economic Committee of the American Chamber of Commerce in Ukraine, and a
Senior Editor of The Ukrainian Legal and Economic Bulletin. He is also a member of
the District of Columbia Bar and the Court of International Trade. Mr. Frishberg is
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porate, investment, and privatization law. His primary focuses are taxation, currency
regulations, labor relations, real estate transactions and import/export regulations.

In the past, Mr. Rabij has worked, with the European Bank for Reconstruction
and Development, assisting in privatization of a local milk factory. Mr. Rabij also
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participated in formulating a privatization strategy of Selmi, a state-owned multi-
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Rabij analyzed inter-company documentation in order to prepare various privatiza-
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various aspects of draft legislation, organized international conferences and symposia
on the Ukrainian election law and assisted in drafting Ukraine’s Constitution. Mr.
Rabij supervised formation for the Parliament of an English language data base of
Ukrainian laws. Mr. Rabij is fluent in English and Ukrainian, and has a working
knowledge of Russian.

Ashleigh Loufer graduated from George Washington School of Law with high
honors, Order of Coif, and was a member of the Law Review. Prior to joining
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Western accounting firms in Washington, D.C. As a tax analyst, she helped design
and test corporate tax computer models with a view to minimizing tax exposure. Ms.
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real property. Furthermore, Ms. Loufer has represented the firm’s clients in various
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Ms. Loufer has written and continues to write extensively on legal issues for such
journals and magazines as East/West Executive Guide, BNA’s Eastern European
Reporter, Financial Times East European Business Law and The Ukraine Legal and
Economic Bulletin, a legal and economic journal published by the American Chamber
of Commerce in Ukraine. Ms. Loufer is admitted before the District of Columbia bar
and is licensed to practice law in Ukraine. She is fluent in English and Russian.




THE AUTHORS XIX

FRISHBERG & PARTNERS
16-22 B. Khmelnitsky Street, Suite 405
252030, Kiev, Ukraine
Tel: (044) 224-8314, Fax: (044) 225-6342
INTERNET: gfpkiev@sovamsu.sovusa.com

1825 Eye St. Vigilant House
Suite 400 120 Wilton Road
Washington, DC 20006 SWIV 1JZ, London, England
(202) 775-4939 (44 71) 233-7169
fax: (202) 429-9574 fax: (44 71) 873-8633

Frishberg & Partners is one of the oldest and largest Ukrainian law firms with foreign
ownership, based in Kiev, Ukraine. Over the years we have accumulated a significant
body of experience advising clients on a wide range of Ukrainian business law, includ-
ing joint venture formation, taxation, currency regulations, import-export and labor
relations. In particular, we specialize in real property transactions, including transfer
of apartments, land use and lease rights, and small and large scale privatization.

We believe that the privatization process is critical to establishing a market-ori-
ented economic system in Ukraine. To provide our clients with a complete range of
privatization-related services, we are pleased to have an advisor to the State Property
Fund as Of Counsel to our firm, providing advice on a wide range of Ukrainian real
property and privatization matters.

In advising clients, Frishberg & Partners draws on attorneys from all pertinent
areas in order to best achieve our clients’ objectives. Our unique association between
U.K., U.S., and Ukrainian attorneys provides clients with top quality legal services in
Kiev, London and Washington, D.C. The team working on a particular client’s pro-
ject generally includes attorneys specializing in Ukrainian investment and privatiza-
tion laws, taxation, intellectual property and other areas.

The attorneys at Frishberg & Partners maintain close relations with high-level
officials of the Ukrainian government who influence the trade and economic climate.
Direct contacts are also maintained with the largest and most competitive Ukrainian
factories and institutes currently undergoing conversion and/or privatization.

A network of outstanding consultants assures clients of not only top-quality legal
advice, but also up-to-date, reliable information on Ukrainian economic reforms as
they impact on the formation and operation of wholly owned foreign subsidiaries
and other forms of doing business in Ukraine.

Frishberg & Partners offers to clients involved in, or contemplating, business
transactions in Ukraine the following services:
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+ privatization-related advice including consultation regarding structuring acqui-
sition and negotiating strategies; documenting the transfer of ownership;

* legal advice on pertinent Ukrainian laws (including investment, privatization,
currency regulations, taxation, intellectual property protection, exports and
imports, labor practices);

+ selection of relevant business forms, and negotiating and drafting foundation
documents for joint ventures, joint stock companies, wholly owned foreign
subsidiaries;

* registration of newly created legal entities (joint ventures, joint stock compa-
nies, wholly owned foreign subsidiaries);

+ assistance with the title search, transfer and registration for real estate pur-
chased by foreign individuals or entities;

+ assistance in drafting and negotiating trade agreements with various Ukrainian
manufacturing enterprises and trade organizations for export and import
transactions and compensation deals;

+ assistance in negotiating with Ukrainian authorities for land use permits and
leases, business licenses, customs clearances, etc., at various government levels;

+ supervising all Ukrainian and Russian language translations of legal and busi-
ness documents presented to the Ukrainian and foreign parties.

We represent seven embassies in Kiev, including those of United States, Canada,
Netherlands, Norway, and various multi-national clients, such as Westinghouse,
Kelloggs, Digital Equipment, Intel, Hotpoint Limited, Alcatel CIT, Rhone Poulenc,
Rothmans of Pall Mall International Limited, Seagrams, Philips, KLM Royal Dutch
Airlines, Ernst & Young, American Chamber of Commerce in Ukraine, and the
British Know-How Fund, among others.

Our permanent residence in Kiev, Ukraine, staffed with qualified professionals,
as well offices in London and Washington, D.G., greatly enhance our clients’ oppor-
tunities. Please feel free to contact us anytime if you have any questions concerning
Ukrainian corporate legislation or wish to learn more about the firm’s practice.
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