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Introduction

Although relatively new in European and other countries, asset securitization as
a structured financing technique had its genesis in the United States in the late
1970s. Securitization evolved rapidly throughout the 1980s and 1990s to become
one of the dominant means of capital formation in the United States. As of 1995,
securitizations accounted for more than US$450 billion of financings per year and
more than US$2 trillion in financings outstanding. The Country Reports of the
Financial Services Commission of the Union International des Avocats explore
the development, implementation and status of asset securitization in the report-
ing countries.

As opposed to traditional secured financings, securitization can be best de-
scribed as a structured financing in which assets, having a stable and predictable
stream of cash payments, can be monetized through a public offering or private
placement of securities in the capital markets and which are secured by, and
dependent in part upon, the assets securitized and their related cash flows. In
effect, a securitization is a combination of a traditional secured financing and a
securities offering, involving the issuance of asset-backed securities. Virtually
every asset that has a predictable stream of cash payments can be securitized.

The core concept of securitization is the segregation, as a legal matter, of the
assets to be securitized from the credit risk of entities involved in the financing
except, in some instances, for financial institutions which provide credit enhance-
ment for the securitized assets. Assets to be securitized are transferred by the
asset owner (the originator or transferor) to a special purpose vehicle (SPV) as
the asset purchaser. The SPV can be a corporation, trust or other independent
legal entity. The SPV issues securities to public or private investors in the capital
markets, which are “backed” (i.e. secured) by the cash payment streams gen-
erated by the assets securitized and by the assets themselves. The net proceeds
received from the issuance of the securities are used to pay the transferor for the
assets acquired by the SPV — thereby monetizing those assets.

The principal advantage of a securitization is the separation of the transferor’s
credit risk from that of the SPV. By segregating its credit risk in a securitization,
a transferor can access the capital markets at a lower cost of financing (i) because
of the significant differential between the stream of cash payments that can be

Xix



XX Securitization

generated by the assets segregated and the costs of securitization and (ii) because
the credit analysis of the securitization is based primarily on the credit of the
sources of the cash payment streams generated by the assets segregated and on
any credit enhancement. In a securitization, investors focus primarily on the
credit quality and liquidity of the assets securitized and on the structure of
the financing — not on the transferor’s credit risk.

Assets that have been securitized in structured financings in the United States
include (among others): mortgages; automobile, aircraft, equipment and munici-
pal leases; credit card receivables; hospital, retail and trade receivables; real
estate; purchase contracts for natural resource assets such as oil, gas and timber
and their future receivables; purchase contracts for aircraft; project financings
and receivables, and mobile homes, boat, non-performing, student and home
equity loans.

The principle disadvantage of securitizations are their complexity. Securitiza-
tions, typically being “transaction specific”, are more costly to structure and
implement than other more traditional forms of secured financing. Therefore,
securitizations are an appropriate alternative to traditional secured financings
only if the securitization costs are exceeded by the lower-cost of funds accessed
in the public or private capital markets or if other material benefits are realized
from the securitization.

In summary, securitization is the process of monetizing assets through the
issuance of securities, which are “backed” (i.e. secured) by the cash payment
stream generated by the assets securitized and by the assets themselves. The
common characteristic of securitizations is that the assets monetized are cash
generating, typically having a stable and predictable cash flow.

This book is based on papers originally prepared for the working session on
securitization of the Financial Services Commission of the Union Internationale
des Avocats at the 1996 Madrid Conference. Each country reporter was issued
with the following questionnaire:

1. Have securitization programs taken place in your jurisdiction? If little or
no securitization has taken place in your jurisdiction until the present time,
what are the reasons (legal, economic, financial) thereof?

2. If securitization has taken place, what kinds of assets have been securitized
in your jurisdiction until the present time? What kinds of assets can, or are
most likely to, be securitized in your jurisdiction?

3. Identify and discuss legal aspects of the structures that can be used to
implement asset securitization in your jurisdiction, including for example
such entities as special purpose vehicle (SPV) corporations and trusts,
discussing whether such entities (i) are or are not necessary to effect asset
securitization objectives in your jurisdiction; (ii) can or cannot be formed
in, or conduct business in, your jurisdiction; and (iii) can or cannot be
affiliated with the transferor of the assets securitized.

4. Identify and discuss the credit enhancement techniques that have been or
could be used to support, in whole or in part, asset securitizations in your
jurisdictions, distinguishing between internal (transferor) and external
(third party) credit enhancement.
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. If ample securitization transactions have taken place in your jurisdiction,

what are the perceived benefits of asset securitization in your jurisdic-
tion?

. Identify and discuss any existing and/or proposed legislation or regula-

tions especially drafted or promulgated with respect to asset securitization
in your jurisdiction.

. Identify and discuss any transactional law problems associated with asset

securitization in your jurisdiction, including for example (i) asset transfer-
ability, set-off rights, true sale bankruptcy, fraudulent conveyance or
security interest perfection problems and in particular (i) any SPV bank-
ruptcy remoteness, SPV capitalization, SPV credit enhancement or SPV
and transferor affiliation or consolidation problems.

. Identify and discuss private international law aspects in the event a

securitization program covers several jurisdictions (e.g. if the assets such as
receivables are located in various jurisdictions, the SPV is formed in
another jurisdiction and the securities are issued in yet another jurisdic-
tion), particularly with respect to the law applicable to questions of
transferability and form or method of transfer/assignment.

. Identify and discuss any securities law problems specifically associated

with the issuance of asset-backed securities in your jurisdiction in (i) the
public capital market; and (ii) the private placement market, including for
example registration and/or disclosure requirements.

Identify and discuss regulatory problems associated with securitization
transactions such as required central bank, rating agency, consumer credit,
tax or accounting authority consents or approvals.

Identify and discuss generally the documentary form and documentation
of asset securitization in your jurisdiction, including any legal opinion
requirements.

Identify and discuss any important cases affecting securitization in your
jurisdiction.

The questions have been used as headings in the following abbreviated
forms:

. Securitization programs

. Types of assets securitized

. Legal aspects of vehicles for securitization
. Credit enhancement techniques

. Benefits

Legislation/Regulations
Transactional law problems
Private international law aspects
Securities law problems
Regulatory problems

. Documentation
. Cases
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