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Foreword

This book is written for the purpose of reflecting the amendment and
perfection of Chinese economic laws and regulations on foreign business
after China’s entry into WTO. With the ends in view, this book provids in
depth analysis of Chinese legal system on trade in goods, trade in services,
and foreign investment. It highlights legal issues crucial to making trade and
investment decision such as conclusion of contracts, capital contribution,
dispute settlement, protection of intellectual property rights, foreign ex-
change control and other array of complex legal requirements.

This book is divided into seven chapters.

Chapter One focuses on introduction to legal system on foreign trade
and investment with the objective to illustrate framework, sources, and sub-
ject matter of Chinese legal system on foreign business, as well as its rela-
tionship with WTO agreements.

Chapter Two is about contract law on foreign business. As it is known to
all, all trade and investment activities between parties as companies and
enterprises at home and abroad are carried out by making various foreign-
related contracts. Contract law directly makes adjustment on trade and in-
vestment relationship between these parties to the contract since their rights
and obligations have been set in the contracts.

Chapter Three is on foreign trade law which mainly covers legal topics
including tariff; various non-tariff measures, and trade in services, espe-
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cially financial institution.

Chapter Four focuses on foreign investment law covering a range of essen-
tial legal topics and rules, such as legal forms of foreign investment, legal
protection, administrative management, investment structure, securities
investment, investment liquidation and capital contribution control, etc.

Chapter Five is on intellectual property rights law related to trade, mainly
illustrating Chinese legal system on intellectual property protection, espe-
cially the scope and standard of protection.

' Chapter Six focuses on regulations on foreign exchange control, which
makes analysis on foreign exchange management under both current item
and capital item.

The last chapter, Chapter Seven, focusing on trial system and judicial
review on civil and commercial cases with foreign elements, illustrates in
detail judicial jurisdiction and legal application in Chinese courts dealing
with foreign-related civil and commercial disputes.

In sum, on one hand, this book outlines China’s current policy and legis-
lation development relating to foreign trade, investment, intellectual prop-
erty protection, taxation, foreign exchange control and so on. On the other
hand, it includes case studies of international business or investment trans-
actions between foreign investors and Chinese companies or enterprises.
The authors believe that this book would be a helpful reference for the exten-
sion of foreign business in China and hope that it would be an essential
guide for foreign corporations which plan to establish their business in China.

Sun Nanshen

Dean and Professor of law
Law School, Fudan University
P.R.China
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CHAPTER 1
Introduction to Legal System on Foreign Trade
and Investment

1.1 Framework and Sources of Legal System on Foreign
Trade and Investment

Legal system of China on foreign business can be defined as the overall
system of legal rules promulgated by legally competent authorities of China
on the foreign business relations between Chinese enterprises or other
economic organizations and foreign enterprises, economic organizations
and individuals, and on the foreign business administration relations be-
tween China’s foreign business administration authorities and the parties
that engage in foreign businesses. Legal system of China on foreign busi-
ness is mainly consisted of the legal institutions such as foreign trade,
foreign investment, technology introduction, foreign exchange control,
and taxation with foreign elements. Laws, regulations and other rules relat-
ing to or affecting trade in goods, trade in service, trade-related intellectual
property rights, and foreign exchange control are specially the prominent
aspects.

Domestic legislations followed by Chinese courts in deciding trade-re-
lated administrative lawsuits include the laws enacted by the People’s Con-
gress and its Standing Committee, administrative regulations promulgated
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by the State Council, regional regulations promulgated by the People’s Con-
gresses and their Standing Committees of provincial-level (including au-
tonomous regions and municipalities directly under the State Council) , large-
scale municipalities and special economic zones, as well as rules promul-
gated by departments of the State Council and local governments.! Applica-
tion of these laws and regulations shall firstly follow the provisions of the
Law on Legislations,” and the sequence of priority is laws, administrative
regulations of the State Council, regional regulations, and rules. Rules are
only used as reference of courts and are deemed as supplementary to the
laws and regulations. -

To clarify and determine the priority sequence of the legal sources in law
application, the Law of People’s Republic of China on Legislation has
established the following principles:

(1) The legal force of laws is higher than that of administrative regulations
and regional regulations.?

(2) The legal force of administrative regulations is higher than that of
regional regulations and rules.*

(3) The legal force of regional regulations is higher than that of rules made
by local governments.®

(4) The legal force of rules promulgated by State Council departments is
equal to that of rules promulgated by regional governments.

The Law on Legislation does not give a clear stipulation on the priority

1. Local governments refer to the people’s governments of provinces, autonomous
regions, municipalities directly under the State Council and large-scale cities. See
Article 73 of the Law on Legislation.

2. See Asticles 7, 56, 63 and 71 of the Law on Legislarion. All the laws mentioned in this book,
if not indicate the country, are referred to the laws of the People’s Republic of China.

3. Article 79 of the Law on Legislation.

4. Article 79 of the Law on Legislation.

5. Article 80 of the Law on Legislation.
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sequence between the legal forces of the rules promulgated by the State
Council departments and regional regulations. They are generally deemed to
have same legal force and shall be executed within its domain. Problems will
arise when courts, in applying the laws and regulations in administrative
lawsuits, find that rules promulgated by the State Council departments con-
flict with regional regulations on a same issue. And this shall have different
treatment from case to case since no laws have stipulated on this matter. If
rules promulgated by the State Council departments conflict with rules pro-
mulgated by regional government’s departments, the superior government
organs will prevail, except that the superior organs have made special del-
egation to the subordinates. If the rules promulgated by the State Council
departments conflict with regional regulations on the same matter, superior
laws and regulations shall be taken into account to see which rules comply
with the superior law and regulations.

(1) If a regional regulation complies with laws and superior regulations
and rules promulgated by the State Council departments conflict with laws
and superior regulations, the regional regulation shall prevail.

(2) If rules promulgated by the State Council departments complies with
laws and superior regulations and regional regulations conflict with laws or
superior regulations, the rules promulgated by the State Council depart-
ments shall prevail.

This is the principle of Compliance with Superior Laws and Regulation in |
Deciding Conflict of Regulations, which is based on the provisions of the
Law on Legislation,’ and the Law on Administrative Procedures.” Accord-
ing to these provisions, people’s courts will, in deciding administrative case,

apply the rules that comply with the superior laws and regulations when

6. Article 86 of the Law on Legislation.
7. Article 53 of the Law on Administrative Procedures.
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provisions promulgated by the State Council departments conflict with each
other, or rules promulgated by the State Council departments conflict with
rules promulgated by local governments.

12 Subjects of Legal System on Foreign Trade and Investment

1.2.1 Regulative Relations

China regulates its foreign business relations and activities mainly through
special legislations and regulations. Export to and investment in China from
foreign companies and investors are subject to foreign business laws of
China. Subject matter of the legal system of China on foreign business may
be classified into two kinds of relations: (1) Foreign business relations be-
tween Chinese enterprises or other economic organizations and foreign
enterprises, economic organizations and individuals. This kind of business
relation may be called “horizontal foreign business relation” and is mani-
fested in all kinds of economic and trade cooperation and dealings; (2) Do-
mestic administration of China over foreign businesses. The administration
of foreign businesses creates a kind of “vertical foreign business relation”
between the administrative authorities of China and the foreign economic
organizations and individuals whose business activities are subject to the
administration.

Foreign business law of China regulates economic relations with foreign
elements. Firstly, at least one of the parties in the economic relations shall be
foreign companies, enterprises, economic organizations or individuals; oth-
erwise the relationship would not have foreign elements. In practice, inves-
tors from Taiwan, Hong Kong and Macau, as well as other overseas Chinese
compatriots who invest in Chinese mainland are generally treated as foreign
investors according to foreign business laws of China, thus virtually ex-
tends the scope of application of foreign business law.

a Legal System on Foreign Trade
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Foreign business laws of China are mainly substantive legal rules.
Private international law rules such as conflict law rules and civil proce-
dures with foreign elements are not included. At the same time, applica-
tion of foreign business laws may also deal with other legal systems
such as civil procedures with foreign elements and international commer-
cial arbitration law in international business law. Substantive rules of
China’s foreign business law include two major categories: rules on for-
eign business relations which are mainly embodied in economic con-
tracts and are regarded as indirect regulation, and rules on administra-
tion of foreign business which usually stipulate specific rights and obli-

gations of parties and are generally regarded as direct regulation.

1.2.2 Administrative Organs

In China, administration powers on various economic activities with for-
eign elements, such as import and export, foreign investment, trade in ser-
vice and foreign exchange control, are generally exerted by the ministries,
commissions and administrative agencies under the direct management of
the State Council. Thesé ministries and commissions usually include the
Ministry of Commerce, the State Development and Reform Commission, the
Ministry of Finance, the People’s Bank of China, the State Administration of
Taxation, the State Administration of Foreign Exchange, China Customs, the
State Administration for Industry and Commerce, State Administration of
Quality Supervision, Inspection and Quarantine, etc.® These central gov-

8. The Tenth People’s Congress in the year 2003 approved the institutional reform
plan proposed by the State Council to abolish the State Economic and Trade Commis-
sion and the Ministry of Foreign Trade and Economic Cooperation and delegate their
administrative powers to the newly established Ministry of Commerce. The State
Development Planning Commission was also abolished and changed into the State
Development and Reform Commission.
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ermnment organs all have their subordinates at different levels of governments,
such as provincial, municipal and in special economic development zones.
The subordinates at lower levels enjoy similar administrative powers of the
central government organs and undertake much of the overall administra-

tion work on foreign business regulation.

1.2.3 Enterprise as Legal Person

Chinese laws have general stipulations on the issue of enterprise as legal
person as subjects of foreign business law. For example, Article 18 of Con-
stitution of P.R.China provides that “The People’s Republic of China per-
mits foreign enterprises, other foreign economic organizations and individual
foreigners to invest in China and to enter into various forms of economic co-
operation with Chinese enterprises and other economic organizations in
accordance with the law of the People’s Republic of China. All foreign enter-
prises and other foreign economic organizations in China, as well as joint
ventures with Chinese and foreign investment located in China, shall abide
by the law of the People’s Republic of China. Their lawful rights and inter-
ests are protected by the law of the People’s Republic of China.” Similar
provisions also appear in laws and regulations such as the Foreign Trade
Law. But these laws and regulations do not provide clear definition to the
term “enterprise” or “other economic organizations”. On the basis of gener-
ally accepted jurisprudential concepts, and relevant rules and general prac-
tices in the economic fields, “enterprise” and “other economic organiza-
tions” in terms of foreign business law may be defined as legal persons who
have met the legal qualification demands for foreign business operation.
The definition mainly applies to the so-called “horizontal foreign business
relations” between Chinese and foreign subjects.

According to China’s administrative rules and practices in foreign
business, the foreign subjects in the legal relations in foreign business,
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namely “foreign enterprises and other economic organizations”, refer to en-
terprises or companies which have registered in foreign countries in the form
of legal person, including limited liability companies, stock companies, lim-
ited partnership by shares, etc. as well as economic organizations in foreign
countries that are not in the form of legal person. The so-called “other eco-
nomic organizations” refer to the social organizations with independent as-
sets and operate for business purposes to acquire payoff, such as partnership.
International financial institutions might also be included in this category.

The legal status of enterprises or companies of Hong Kong, Macau and
Taiwan should also be clarified. Since China’s reform and opening up in
1979, large numbers of enterprises or other economic organizations from
Hong Kong, Macau and Taiwan have invested in Chinese mainland or have
established business cooperation with local enterprises or other economic
organizations. The legal status of these enterprises or economic organiza-
tions should not be regarded as foreign entities from the standpoint of na-
tional sovereignty. But in terms of foreign investment and foreign trade
policies, the Chinese government treats these enterprises and economic
organizations with same preferential policies and status as those for foreign
enterprises. These policies are embodied in a number of laws, which extend
the application of foreign business laws to business relations between Hong
Kong, Macau, Taiwan enterprises, companies or individuals and mainland
enterprises and other economic organizations. Therefore, these organiza-
tions and individuals from Hong Kong, Macau and Taiwan are treated as the
foreign parties in the relations under regulation because of historic reasons
and the differences of political, economic systems between Chinese main-
land and Hong Kong, Macau and Taiwan. '

According to the Company Law of P.R.China revised in 2005, foreign
enterprises or companies may establish branches to operate business in

China. Foreign companies which plan to establish branches in China shall
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