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Penal populism,
sentencing councils and sentencing policy

Arie Freiberg and Karen Gelb

Introduction

This book is the product of a conference held in Melbourne, Australia in July 2006
that brought together members of the public, public servants, criminologists,
judicial officers and members of sentencing advisory boards, panels, councils or
commissions from around the world to discuss the relationship between politics,
public opinion and the development of sentencing policy, but with particular
reference to the role of these emergent advisory bodies.

A decade ago such a conference would not have taken place. While sentencing
commissions have been in existence in the United States since the late 1970s, when
the Minnesota Sentencing Guidelines Commission was established (Frase, Chapter
6), their primary rationale was the structuring of sentencing discretion. This need
arose following years of criticism of indeterminate and unfettered sentencing and
administrative discretion in relation to sentencing and parole release decisions.

There are currently 19 sentencing commissions in the United States at State
and federal levels whose primary role is to create, monitor or advise on sentencing
guidelines for the courts, though more have been established and not survived. As
Frase notes, they vary widely “in their purposes, design, scope, and operation”
(Frase, Chapter 6). The creation of similar councils or panels in England in 1998
(Sentencing Advisory Panel; Ashworth, Chapter 8) and 2003 (Sentencing Guide-
lines Council) and Scotland in 2003 (Sentencing Commission for Scotland;
Hutton, Chapter 10) was a major development in these jurisdictions where judicial
sentencing discretion has been more constrained than in the United States and
where there has been a long tradition of appellate review.

There is an abundance of literature on sentencing commissions, sentencing
guidelines and sentencing discretion that traverses significant issues such as the
distribution of sentencing authority between the legislature, the judiciary and
executive bodies, the scope and nature of discretion, the relationship between
sentencing commissions and the legislature, the constitutionality of guidelines and
other matters. The purpose of the conference was not to rehearse these issues,
important as they are, but to examine these bodies through a different conceptual
lens, namely the relationship between “the public”, public opinion, and the
development of sentencing policy.

Most of the sentencing councils discussed in this book were born out of a
paradoxical political and social environment. While the early development of the
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Minnesota Sentencing Guidelines Commission presaged the more recent explosion
of such bodies, these more recent councils have arisen during a fraught period in
our history. The judiciary is coming under increasing attack as the public claims a
greater voice in the criminal justice system; politicians feel that elections cannot
be won without a tough “law and order” stance; yet, paradoxically, crime rates
are decreasing.

As a response to the many crises that inevitably arise within such a complex
environment, sentencing councils have been established around the world. As
Freiberg (Chapter 11) notes:

In the sometimes heated political environment in which debates about senten-
cing policy may take place, the Council can play a useful role in defusing
issues by taking on contentious matters and considering them in a calmer
atmosphere and over a longer period when some of the emotion produced by
the original event has dissipated.

Chapters 6 through 14 of this book introduce us to the key purposes, functions
and roles of the various sentencing councils. They were all created with a long-
term function of defusing political crises and of attempting to balance the various
interests of the judiciary, the public, politicians and the media.

The emergence of sentencing councils

The particular impetus for this conference was the emergence of newer bodies in
New South Wales in 2003 and Victoria in 2004 whose purpose was not solely to
develop sentencing guidelines, but to deal with sentencing matters more broadly
and to involve a wider range of parties in the development of sentencing policy. In
particular, the Victorian Sentencing Advisory Council was established following a
review that was specifically required to consider whether there were mechanisms
that could be adopted to incorporate more adequately community views into the
sentencing process (Freiberg, Chapter 11).

The reasons underlying this change of focus in the creation and functions of
sentencing advisory bodies are important. As both Hutton and Pratt (Chapter 3;
Pratt, 2007) note, the past three decades have seen a shift in the governance of
public affairs “away from a directive and paternalistic State to the vision of a State
that enables public and private organisations to collaborate™ (Hutton, Chapter 16).
This is evident in a number of areas of public policy, of which the criminal justice
system is only one. It has been driven by many factors including the delegitimi-
sation of both the judiciary and “experts” and the rising influence of the media.

David Garland has identified several currents of social change that have
affected the development of penal policy and that are relevant to our discussion of
penal populism and the role of sentencing councils in the development of senten-
cing policy. These broad currents include: the decreased importance of rehabili-
tation in penal institutions; the reappearance of retribution as a generalised policy
goal; the increased salience of public fear of crime as a characteristic of contem-
porary culture; the new and urgent emphasis on protecting the public; the public
loss of confidence in criminal justice; and the development of a highly charged
political discourse around crime and justice (Garland, 2001, pp 8-20).
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Pratt (Chapter 3) identifies a number of underlying causes that he considers to
have brought about the dramatic changes to the distribution of penal authority: the
decline of deference to authority or establishment figures, including the courts; the
decline in trust in politicians and existing political processes; the effect of globali-
sation, which has weakened “the authority of sovereign states which makes them
seem vulnerable to external organizations and forces™; the growth of “ontological
insecurity” or general fear and anxiety, possibly fuelled by the increased crime
rates between the 1960s and 1980s; the role of the media in misreporting the true
nature and levels of crime and punishment; and, finally, the democratisation of
news media, which has provided the opportunity for the emotive experiences and
opinions of ordinary people to become the framework through which crime and
punishment is understood. In his chapter Pratt illustrates these forces in the New
Zealand context, showing how the “emotive, ad hoc and volatile forces of populism
can now override scientific expertise and the rationalities of penal bureaucracies”.

Public opinion

Public opinion, however defined, has clearly become more salient. As Michael
Tony has noted, “sentencing matters” (Tonry, 1996). Since Professor Anthony Bot-
toms coined the term “populist punitiveness” in 1993 (Bottoms, 1995), the dis-
course concerning the relationship between politicians, the public, public opinion
and sentencing policy has been more focused by bringing together the literature on
public opinion with that of the development of sentencing policy (Roberts, Chapter
2). “Populist punitiveness™ is a phrase that pervaded the conference. Bottoms used
the term not to refer to public opinion per se, but rather “the notion of politicians
tapping into, and using for their own purposes, what they believe to be the public’s
generally punitive stance” (Bottoms, 1995, p 40). Populist punitiveness, Bottoms
argued, was not only crucial to an understanding of the increasing imprisonment
rates characteristic of a number of Western countries, but was embedded in a
number of other social changes characterising modernity, one of the most impor-
tant of which is a widespread sense of insecurity into which politicians feel free
to tap.

The impact on sentencing law of public opinion, mediated or unmediated, is
clearly evident across the jurisdictions surveyed. In all of them, laws such as sex
offender registration and community notification schemes, “three strikes and
you’re out” provisions, and increased mandatory minimum and maximum sen-
tences have been introduced as legislative responses to a perceived punitive public
(Freiberg, Chapter 11).

Most of these initiatives have not come from law reform commissions,
parliamentary committees or other governmental advisory bodies; they have come
from public pressure expressed sometimes directly on the streets, more often
through the print and electronic media, through political pressure directly applied
to political parties and indirectly through the ballot box at election time and, in
some countries, through propositions placed on ballots and similar citizen-initiated
referendum processes (Pratt, Chapter 3). Whereas law reform has traditionally
been the province of technical experts and public officials, mediated through the
parliamentary political process, over the past few decades the dynamic of law
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reform has altered and, in the area of sentencing, it appears to have become less
technical and more demotic or more democratic.

Some of the changes effected through these means have been large and
profound. Some have been short-lived and ineffective. Some have signalled major
shifts in sentencing philosophy and practices while others have proved to be
counterproductive. In most of these jurisdictions, prison populations have bur-
geoned, with the attendant burden on the public purse. Bending to the perceived
punitive desires of the public may be electorally popular, but it comes with high
financial and social costs.

What is the significance of this? Pratt (Chapter 3) suggests that these changes
are “symptomatic of a new axis of power which has come into play and which
significantly reorganises both the terms of penal debate and who is allowed to
contribute to this” — that popular commonsense has become a “privileged driver of
policy”. There is little value in criticising politicians for being “political” or for
listening to their constituents; politicians in a democracy have a duty to be
responsive to the public. Public opinion defines the boundaries of what is
acceptable (and therefore possible) in public life. As Roberts notes: “There is
general agreement that the criminal justice system should be responsive to the
community that it was created to protect”, a fact also noted by the Halliday review
of sentencing in the United Kingdom (Roberts, Chapter 2).

The difficulties in determining the nature and relevance of “public opinion” in
relation to sentencing form the first part of this book. The work (over many
decades) of Roberts, Doob, Hough, Indermaur and others has explored metho-
dological problems in gauging public opinion and has reported on public attitudes
to issues such as the adequacy of sentences, the principles of punishment and other
sentencing issues (for a brief overview of this body of work, see Gelb, Chapter 5).
Time and again, researchers have emphasised the importance of distinguishing
between “the findings of social scientific public opinion research and more
volatile impressions of public mood, usually based on newspaper headlines or the
like” (Pratt, Chapter 3), between “attitudes™ and “judgments” and between hastily
formed views and deliberated responses to properly contextualised questions
(Indermaur, Chapter 4; Gelb, Chapter 5). In particular, the extensive body of
evidence built by these researchers has convincingly shown that people who seem
to be punitive when asked for “top-of-the-head” responses to simplistic, abstract
questions, become far less punitive when allowed to provide a considered,
thoughtful response to more detailed information about a specific case. This is the
difference between mass “public opinion” and informed “public judgment”.

Even if “public opinion”, or preferably “public judgment”, can be ascertained
in relation to a particular sentencing issue, should it be relevant to court decision-
making, to institutional decision-making and to the political process? If so, how?
Roberts (Chapter 2) poses two fundamental questions in relation to the courts:

(1) To what extent should courts consider public opinion when imposing
sentence?
(2) Are community views a legitimate general consideration at sentencing?

Roberts notes the tension present in the relationship between community
views and the determination of sentence. On the one hand, courts are expected to
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impose sentences that are not radically inconsistent with public expectations. On
the other hand, public opinion is not a legally recognised factor at sentencing.
Reviewing the evidence from the United Kingdom and Canada, he does not find
any conclusive evidence that sentencing trends — that is, individual sentencing
decisions or aggregate sentencing trends such as prison populations — reflect
changes in public opinion. However, at the political or sentencing policy level, he
finds stronger evidence that public opinion has influenced the evolution of
sentencing policy, particularly following moral panics or extensive media
coverage of an emotive issue. In such instances, policy shifts have exhibited a
certain asymmetry, moving in a more punitive direction to reflect the views of an
allegedly punitive public.

The distinction between individual sentencing decisions (both at first instance
and on appeal) and sentencing policy is not necessarily well understood by the
public. Individual sentencing involves a decision to allocate a sanction in a
specific instance, while sentencing policy relates to issues concerning the relation-
ship between legislatures, the courts, the executive and sentencing commissions/
councils. In both instances, the public expects a certain degree of responsiveness.
Sentencing decisions and sentencing policy that are made outside the framework
of community perceptions are seen as being “out of touch”. Chief Justice Murray
Gleeson of the High Court of Australia addressed this issue in a speech to the
Judicial Conference of Australia Colloquium in October 2004. It is particularly
useful to consider his comments, as opportunities to hear directly from judges
themselves on issues of public opinion are rare.

The Chief Justice begins by accepting that judges are expected to know, and
be conspicuously responsive to, community values (Gleeson, 2004, p 1). But he
then poses a series of questions that is immediately relevant for our discussion of
the role of sentencing councils in the development of sentencing policy:

How should judges keep in touch? Should they employ experts to undertake
regular surveys of public opinion? Should they develop techniques for
obtaining feedback from lawyers or litigants? And what kind of opinion should
be of concern to them? Any opinion, informed or uninformed? What level of
knowledge and understanding of a problem qualifies people to have opinions
that ought to influence judicial decision-making? Who exactly is it that judges
ought to be in touch with? ... Whose values should we know and reflect?

Chief Justice Gleeson’s questions reflect the difficult role faced by sentencing
councils around the world. Regardless of their specific remit, councils that are
obliged to consider community views when developing their guidelines or their
policy advice are faced with the precise challenges illustrated by the Chief Justice.
Overcoming these challenges is a critical function of sentencing councils, espe-
cially in the current climate of low public confidence in both the criminal justice
system in general and the courts in particular.

Public confidence

Public attitudes to the courts and the criminal justice system as institutions are
crucial to an understanding of the shifts in sentencing power between the legis-
lature, the courts and the executive, but particularly away from courts through the
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use of mandatory and minimum sentences and strict sentencing guidelines. Both
Indermaur (Chapter 4) and Pratt (Chapter 3) refer to a crisis of confidence or
legitimacy in the courts, but suggest that the problem is chronic rather than acute.
Indeed, public confidence in the courts has been consistently lower than levels of
confidence in the police, prisons or the criminal justice system as a whole for
many decades. The status of judges and the courts has gradually been eroded by
constant media polls and reports that the courts are “soft on crime” and therefore
failing to protect the community. Roberts (Chapter 2) notes that, in England, some
newspapers have published the names and photographs of “soft” judges who are
accused of failing their duty to their community. Canadian legislation has intro-
duced the notion of a “judicial registry” that will record sentences imposed and
allow people to identify “lenient” judges — those who impose sentences far below
the statutory maximum.

The problem of public confidence in the courts is, of course, wider than the
problems of sentencing. A conference held in Canberra, Australia in February
2007 on this topic' identified other factors that also contribute to what is perceived
to be a major issue for the modern judiciary. These included: issues of judicial
appointment, demeanour and accountability; perceptions of outcome and process
expressed by victims of crime; the role of the media; the adversarial nature of the
process; and the ability of courts to explain themselves to the public.

This issue forms the foundation for the work of many of the sentencing
councils discussed in this book. Indermaur (Chapter 4) suggests that the primary
rationale for formalising public input into sentencing policy remains political:
“Where the judgments of the court appear to disregard public sensitivities there is
good copy for the media, ammunition for the opposition and trouble for the
government”. But Roberts (Chapter 2) notes that the desire on the part of legis-
latures to establish stronger links between the criminal justice system and the
community is consistent with a broader movement to make public services
more responsive to the communities they serve. In conjunction with greater
community consultation comes a need for greater community education about the
principles and practices of sentencing. Roberts (Chapter 2) suggests that “the
challenge to sentencing commissions and legislatures is clear: to ensure some
degree of community engagement in the sentencing process without descending
into populist punitiveness”.

Recognising that public opinion is influential in the development of senten-
cing policy, the Victorian government invested the Sentencing Advisory Council
with the statutory function of gauging public opinion. Gelb’s chapter (Chapter 5)
reports on a project by the Council:

[T]o ascertain and analyse the current state of knowledge about public opinion
on sentencing on both a national and international level. The project was
designed to examine and critically evaluate both the substantive issues in the
area (what we know about public opinion on sentencing) and the methodo-
logical issues in this field (how we measure public opinion on sentencing).

The purpose of the project was to create a range of methodological tools that
could be used by the Council to gauge public opinion in relation to the various
sentencing issues that form the core of its work. The project was significant
because of its attempt to collect, summarise, interpret and disseminate a large
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amount of academic literature to a broader public and professional audience who
would not be acquainted with it. The ensuing report (Gelb, 2006) has been well
received in Victoria, particularly by judicial officers, who find it useful to validate
their own intuitions and understandings and to provide them with information they
otherwise would not have time to obtain. The report is one of the most frequently
accessed on the Council’s website, indicating a broad interest in public perceptions
of sentencing.

Public opinion polls and other survey methodologies are only some of the
tools used to gauge public views and attitudes. Public opinion can be ascertained
through formal consultative mechanisms, law reform bodies, referenda or plebis-
cites, through jury sentencing and the work of lay magistrates. Over recent years,
victims’ views have been recognised and institutionalised through representation
on parole boards and other release authorities with determinative, rather than
advisory, powers alone.

Sentencing advisory bodies

The next step in the process of recognising broader community views has been the
establishment of advisory bodies such as sentencing councils and law reform
bodies with public membership. Ashworth (2005) and others have argued that
because the current system of developing sentencing policy has produced a
“democratic deficit” it is necessary to broaden the range of “perspective, expertise
and experience that is required for a robust sentencing policy that is acceptable to
the community” (cited in Hutton, Chapter 16).

Part 2 of this book examines the role of advisory councils, commissions,
panels or boards in the development of sentencing policy with a view to exploring
their relationship with the community rather than the courts. It provides an
overview of the way in which the public, and public opinion, have been formally
incorporated into the development of sentencing policy.

Chapters 6 to 14 provide detailed information on the background and
operation of existing bodies (the United States Federal Sentencing Commission
and those in Minnesota, England and Wales, New South Wales and Victoria), pro-
posed bodies (in both South Africa and New Zealand) and Scotland’s defunct
sentencing body. Chapter 15 provides an extract from a report by the Australian
Law Reform Commission (2006) which rejected the establishment of a federal
sentencing council on the grounds that the work of such a council was already
being, or could be carried out, by other existing bodies.

There are similarities among these sentencing councils: all occupy a place
somewhere between the legislature, the executive and the judiciary, and all act to
some degree as a buffer between public and media calls for punitive responses to
crises and a more considered legislative response. But what is striking about these
various councils is their heterogeneity, which is not surprising given that they have
been developed for different purposes at different times and in different political,
cultural and legal contexts. As a result they vary on dimensions such as terms of
reference, membership and consultation.

Some of the sentencing bodies discussed in this book are statutory, some
administrative, some permanent, some temporary. Bodies that are required to
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develop guidelines may have an ongoing remit, while others such as the Senten-
cing Commission for Scotland were designed from the start to have a limited
lifespan. Others will likely continue to exist as long as the government of the day
finds them politically and socially useful — it is presumed that they will continue to
operate until such time as they are no longer deemed necessary.

Some of the bodies are appointed by the executive, some by more formal
means. None is democratically elected. There are significant differences in the
relationships between commissions and the legislature, particularly in the United
States, and between commissions and the courts, both sentencing courts and courts
of appeal. Some must report through the executive (such as in New South Wales)
while others can report directly to the community (Victoria).

The specified functions of the councils vary according to the degree of dele-
gation of authority accorded them in legislation. Some can initiate references
themselves while others can only respond to requests from the executive or
the courts.

Terms of reference vary widely between bodies and include:

e issuing or advising on guidelines or standard non-parole periods;

e monitoring of adherence or departure from guidelines;

e considering the cost or effectiveness of sentences;

e considering the relationship between sentencing and prison populations;
e advising governments;

e  gauging public opinion;

e educating the public;

e collecting and analysing statistics;

e conducting research generally; and

e  consulting with government, the public and interested parties.

Some of these terms of reference have a more pragmatic focus, such as
examining the costs of various sentencing options or the impact of sentences on
corrective services, while others allow for a broader investigation of sentencing
issues via general research and consultation.

Membership of these bodies varies widely in scope and balance. Some are
heavily weighted towards judicial members (Sentencing Guidelines Council,
United Kingdom), while others have none (Sentencing Advisory Council,
Victoria). Non-judicial members include: victims’ representatives; community
members; people with experience in the criminal justice system (in areas such as
risk assessment, reintegration of offenders into society and the impact of the
criminal justice system on minorities); prosecution and defence lawyers; aca-
demics; corrections personnel; and sometimes legislators. Some members are
appointed to be formal representatives of organisations or interest groups, others
as individuals who have a particular background. As Hutton notes, membership
rarely includes people with no background or experience with the criminal justice
system at all, that is, truly a member of the “general public”. “Public”, in this
context, tends to mean “non-legal”.



