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Preface
Alfons Bora and Michael Huber

The present volume revisits the persistent discussion about societal steer-
ing by focusing on current developments in regulatory and legal thinking.
The well-rehearsed critique of a narrow ‘command and control’ approach
has led to the emergence and proliferation of de-centred ideas of regula-
tion and reflexive law and gave birth to the new concept of governance.
Apart from highlighting the innovative impetus that can be linked to those
triggers, our discussion reflects on a number of conceptual and practical
problems that have arisen from these new ideas in the realm of planning,
shaping and developing modern society. The semantics of governance
contain a contemporary description of the exercise of power and its legiti-
mation that has gained a strong prominence during recent decades. To a
certain extent, it has turned the scales against law and regulation, which
are tightly linked to the nineteenth and twentieth century nation-state,
claimed to be an outdated model of societal organization. We however
argue in this publication that the perspective of law and regulation can be
used fruitfully to conceptualize the relation between the different fields and
subsystems of modern society and have collected a number of empirical
and conceptual contributions that support this crucial point.

Established in early 2013, the Law and Society Unit at Bielefeld
University’s Faculty of Sociology, Germany, is dedicated to research
and teaching in sociology of law (Bora) and in sociology of regulation
(Huber). Key aspects of our work concern sociological theories of law and
regulation, the regulation of science and technology (especially technology
assessment) and risk regulation. This volume marks major research inter-
ests represented at our Unit, which have been shaped by our continuous
puzzling about the themes set out above. It also represents the fruit of our
long-lasting co-operation and debate with colleagues, and the scholarly
environment more generally, interested in regulation and governance
across Europe. '

Our profound thanks go to the contributors of this volume, for facilitat-
ing both critical reflections during various discussions of the manuscript
and a disciplined materialization of their thoughts in writing the final
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version. We further thank Petra Borgsen, Theresa Petrausch and Annika
ThieB for their great administrative support, Jacob Reilley for language
editing and further valuable recommendations and Petra Borgsen for her
valuable editing support for the final publication. Last, but not least, we
are grateful for constructive feedback by anonymous reviewers as well as
the excellent management of the commissioning and publication process
by Emily Mew and Ellen Pearce at Edward Elgar.
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Introduction: Society, regulation and
governance: new modes of shaping
social change?

Regine Paul and Marc Molders

Since the origins of philosophical reflections, scholars have been busied with
questions of how society can best be shaped and how, in turn, society itself
shapes the very conditions and patterns of human interaction. Early trea-
tises on “shaping society” include Aristotle’s consideration of the benefits
of communal life in a city state, Confucian ideas on how governments can
best promote people’s virtue for societal good, and Machiavelli’s thoughts
on the prerequisites of successful and powerful ruling. What unites these
strands of thought is the belief in societal malleability, i.e. the possibility
for intentional, that is, directed and directional “governmental” (in a broad
sense) action aimed at making a difference in social developments.

While citizens have long puzzled over how society shapes their lives and
how society can be shaped according to their ideals, state philosophers,
political theorists and sociologists have not seemed to come to any final
agreement (either within or across their respective disciplines) about
how such shaping occurs, how predictable it can be, and what its exact
outcomes are. “Society” presents itself as a classic moving target — today
famously vexed with the complex and deeply unsettling dynamics that are
summarized under the heading of globalization. Thus, theorizing about
“shaping society” has produced countless claims about new instruments,
new tools, new goals, new actors, new arenas and new procedures involved
in such shaping processes. With such novelty claims and new analytical
venues gaining momentum, there has been a tendency to bracket off ques-
tions of societal malleability and intentional change.

This volume takes up one line of such argumentation and reappraises
the academic debate about new modes of regulation and governance. In
doing so, it re-focuses on (the possibility of) intentional change in contem-
porary society. We argue that, in much of the literature concerned with
novelty diagnoses, questions of social malleability have been moved back
stage, yet they still pull essential conceptual and analytical strings there.



2 Society, regulation and governance

The notion of shaping society serves as a bridging concept to acknowledge
that regulation and governance research is marked by the co-existence of
new modes of societal control and, at the same time, a rather unaltered
(although often implicit) analytical attention to intentional social changes.

While new modes of regulation and governance might usefully clarify
the role of hierarchical and formalized rule-making, they do not usually
claim that state supported law and law-making have lost all relevance.
Neither do they lose sight of what we will call “the essence” of regulation
and governance: the attempt of intentionally changing society in some
pre-established and specific way. Indeed, the fact that intended results may
not be achieved often leads to new waves of revising existing regulatory
and governance approaches, rather than giving up trying (e.g. illustrated
in the discussion on how behaviors of regulatees can be best modified also
without hierarchical law-making; cf. Hood et al. 2001). Underpinning our
conceptual and empirical engagement throughout the chapters is a twofold
understanding of regulation and governance. Regulation and govern-
ance are — at the same time — innovatively minded and, at their respective
cores, concerned with how intentional social change can be fostered and
what results it can wield in terms of shaping society. The prominence we
give to the notion of intentional change in this edited volume’s title pays
tribute to our conceptual argument. Even though novelty and innovation
claims guide much contemporary research on regulation and governance!
(“new modes of. ..”), we should not too readily renounce the possibility
that political interventions always had and potentially always will have
intentions, target specific social changes and are continuously backed
by, or at least embedded in, a wider set of legal rules and sanctions.
Furthermore, they always wield specific societal effects, even if it is in ways
that were not originally predicted or envisaged.

Rather than adding yet another theory about shaping society to the
already crowded market, this volume pauses to take stock of the debate
and critically assess novelty claims. We seek to engage with existing argu-
ments by examining scholarly discussions in social sciences and legal
studies on new modes of intentional change in regulation and governance
research. What do novelty claims refer to in regulation and governance
research? How has our conceptual language developed to take account of
the supposed novelty? To what extent does law and formal rule-making
by the state still matter in these debates? How has novelty played out in
specific empirical examples of regulation and governance? To what extent
have new modes of intentional change contributed to overcoming issues
with more conventional forms of “ruling”, “steering” and “governing”?
And finally, what’s really new about such novelty claims and how do they
feature in wider historically embedded accounts of social sciences reason-
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ing and its repercussions in policy-making? To address this set of ques-
tions in a systematic manner, our critical assessment takes three distinct
forms:

® a conceptual-analytical mapping of regulation and governance and
their ability to account for modes of intentional change which can
be observed in contemporary society (see chapters by Bora and
Carmel);

e detailed empirical examinations of two specific “new” modes of
intentional change which have received wide attention: risk (see
chapters by Paul, Rothstein and Beaussier, and Huber) and publics
(see chapters by Viellechner, Mdlders, and Schrape); and last but not
least

e a wider historicizing embedding of contemporary novelty claims,
specifically with regard to “shaping society” in twentieth century
discourses about “activated” or “engineered” forms of participa-
tion as they unfolded at the science-policy interface (see chapters by
Kuchenbuch and Miinte).

It is with this mix of conceptual appraisal, empirical case studies, and a
wider historicizing contextualization — and by including contributions by
an interdisciplinary set of scholars from sociology, political sciences, legal
studies and contemporary history — that we hope to contribute to more
reflexivity on our own scholarly assumptions about what novelty may be
about and where we observe continuity in the debates about regulation and
governance.

While the structure of the book’s chapters follows the three sections
outlined above, the contributions speak to one another across sections.
As we indicate next, they address several of the core conceptual ingredi-
ents which we identify as significant for understanding and assessing new
modes of intentional change in regulation and governance. Rather than
detailing individual contributions, our introduction will now substantiate
three general observations about major division lines as well as potentially
shared ground in the academic debate about “shaping society” and indi-
cate how the volume’s chapters relate to these. These observations consider
academic debates about (a) the objects of intentional change, (b) the effects
of attempts of intentional change and (c) the best conceptual means of
capturing processes of intentional change. Jointly, they nourish our vol-
ume’s chief premise that it is analytically useful to identify (and refocus
on) a common core in the seemingly divergent conceptual approaches of
regulation and governance. We thus map out what we call “the essence”
of regulation and governance — intentional modes of social change — and
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thereby develop a compass for the volume and the principal lenses of its
contributions.

Talk about “shaping society” first and foremost refers to the relationship
between modes of intentional change and the object of such change. There
has been wide discussion in the social sciences about the degree to which
society as such can be the object of any intentional change in the first
place. The so-called “crisis of interventionist thinking” was fostered by
the experience that modern conditions render accurate and intended social
change impossible — at least not without accepting unintended side-effects
(see chapter by Bora). This connects to the wider claim that, given the
“complexity” of modern society, any attempt to intentionally influence
societal developments has to take into account that their object is not
isolated, but forms part of a “turbulent world” in which the complex inter-
play of different social spheres, institutions, arenas of decision-making,
norms, values, standards, operational criteria, etc., makes governing dif-
ficult (as prominently argued in complexity theory, e.g. Room 2011; also:
Benz 2004). Indeed, it is now common sense that regulation and govern-
ance might be “often achieved in rather unexpected and contingent ways”
(see chapter by Carmel).

This points to the ambivalent diagnosis that while scientific knowledge
about the issues with intentional change is flourishing, we simultane-
ously witness an ever-increasing range of new instruments (such as risk
analysis), new forums (such as publics) and new procedures (such as
participation and consultation) which are deemed more suitable to shape
society. Thus, from our viewpoint, “shaping society” is strongly connected
to both a scholarly and a practice-related reluctance to give up on the evo-
lution of tools, methods, procedures, etc., which are designed to (better)
foster change. This is probably clearest in the empirical case analyzed by
Kuchenbuch. Even though the possibility of intentional social change is
restricted and troubled at best, losing sight of society (or at least relevant
parts thereof) as an object of intentional change 1s not considered an
option either. In other words, the intention to change outlives its own
failure to induce accurate social change. Indeed, the debate about reflex-
ive law epitomizes the idea that, in order to continuously impact societal
developments, law needs to be reflexive; it needs to build the possibility of
failing to reach its aims and an adaptation mechanism for such failures
into its DNA (Teubner and Willke 1984; Teubner 2013). With the resilience
of intentional change, the state and its formal rule-making have survived,
too, despite the widely acknowledged limitations and despite repeated
attempts to write them off or to at least ascribe to them with diminished
relevance (see chapter by Bora).

This ambivalence connects to our second observation on the effects of



