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Foreword

This book is part of the Cavendish Essential series. The books in the
series are designed to provide useful revision aids for the hard pressed
student. They are not, of course, intended to be substitutes for more
detailed treatises. Other textbooks in the Cavendish portfolio must
supply these gaps.

The Cavendish Essential series is now in its second edition and is a
well established favourite among students.

The team of authors bring a wealth of lecturing and examining
experience to the task in hand. Many of us can even recall what it was
like to face law examinations!

Professor Nicholas Bourne
General Editor, Essential Series



Preface

There is arguably never an ideal time to update an Employment Law
textbook, but the summer of 1999 seems particularly fraught, since the
Employment Relations Bill 1999 is currently finishing its passage
through Parliament. It is presumed that this will have the status of a
fully fledged statute around the time of publication and so it is referred
to throughout as the Employment Relations Act 1999 and treated as
being in force, although its implementation will be staggered over sev-
eral months and much of the detail is yet to be revealed. To avoid con-
fusion with the Employment Rights Act 1996, which is referred to as
the ERA 1996, the new Act is abbreviated to EReA 1999.
Given this caveat, the law is stated as at July 1999.

Alison Bone
University of Brighton
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1 Introduction

You should be familiar with the following areas:

* the scope of employment law

* the sources of employment law including European law
* the machinery for resolving disputes in employment

* statutory bodies with specialised employment functions

The scope of employment law

Employment law is one of the more dynamic and controversial areas
of English law; so controversial, in fact, that there is no agreement even
on what it should be called. Books headed Labour Law, Employment
Law or Industrial Law will be found to cover much the same material,
that is:

* individual employment law — the law governing the relationship
between individual employees and their employer;

* collective labour law - the law governing the relationship between
employers and employee organisations, that is, trade unions;

* statutory controls over health and safety at work.

Due to the major growth in the content of employment law generally,
the law on health and safety at work often has to be moved to a
separate manual. The law on health and safety at work is not covered
in this volume.

Employment law is a matter of close interest to political parties,
which accounts for the growth of legislation on employment matters
in the last 30 years. It is also a matter of concern for the European
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Union (EU), and there has been a vast influx of law from Europe into
UK employment law in recent years, not all of it tune with the views
of the government of the day.

It is necessary to consider briefly the sources of employment law
and the legal framework within which it operates.

Sources of employment law

Labour law is found in common law, in statute law and in European law.

Common law

The relationship of employer and employee, the terms of the contracts
of employment, the respective duties of employer and employee are
all governed by the principles of the law of contract which emanate
from the common law. In addition, access to the statutory protection
given to employees is dependent on the existence of the contract of
employment whose requirements are again set by the common law.

The common law has also been important in the development of
collective labour law. Trade unions were illegal organisations in the
eyes of the common law and any industrial action they organised was
seen as a civil offence, that is, a tort. Statutory protection has been
given to both trade unions and their activities over the years. It is still
necessary, however, in any action to restrain trade union activity to
first identify the tort they are alleged to be committing. The common
law also remains important in establishing the relationship between a
trade union and its members.

Legislation

Legislation has become increasingly important in recent years. In the
1960s and 1970s, many Acts of Parliament provided new rights for
employees, for example, the right to redundancy payments, the right
not to be unfairly dismissed, the right not to be discriminated against
on the ground of sex or race. In the 1980s and 1990s, the emphasis
changed with the advent of the Conservative government and much
legislation was introduced to restrict the immunities of trade unions
organising industrial action. When the Labour Party came to power in
May 1997, they acted as soon as possible to ‘opt in’ to the Social
Protocol (more commonly, but, erroneously, referred to as the ‘Social
Chapter’). This led to the UK making provisions to comply with the
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European Works Council Directive and also the Parental Leave
Directive. The latter is dealt with by the Employment Relations Act
(EReA) 1999 which it was stated would be the only major piece of
employment law legislation to be passed during the Labour
government'’s first term of office.

European Law

Entry into the European Union has resulted in very many significant
developments. European law takes precedence over national law,
whether case law, prior legislation or even subsequent legislation
(Factortame v Secretary of State for Transport (1991)).

The greatest effect on English law has been in the area of sex
discrimination, transfer of undertakings and health and safety.

There are three basic sources of European law.

The Treaty of Rome

The Treaty of Rome is directly effective within all the countries of the
European Union, and does not need any national legislation for its
implementation. It has direct effect both horizontally and vertically,
that is to say, it will confer rights upon individuals both against other
private citizens and against the state, for example, Art 141 of the Treaty
of Rome which requires equal pay for men and women (see
Chapter 4).

The Treaty of Amsterdam

This treaty, which came into effect on 1 May 1999, was negotiated with
a view to preparing the EU for enlargement through institutional and
procedural reform. In the event, no such reforms were made and the
treaty has done little more than update some previously agreed
modifications. In terms of policy, there is an extra chapter on
employment and the Social Chapter has now become incorporated
into the text of the treaty. For students, the most annoying aspect of the
treaty is that it has renumbered several articles of the Treaty of Rome
as a result of streamlining; for example, the former Art 119 has now
become Art 141 (the basis for equal pay legislation, as mentioned
above).
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The legislation of the European Union
¢ Regulations which, like the Treaty, are directly applicable; and

* Directives, which require national governments to introduce
legislation to achieve a certain end. If not implemented, or
imperfectly implemented, these too can be directly effective in so far
as they affect ‘emanations of the State’ (that is, vertical effect). This
phrase has been liberally interpreted to cover not only public
authorities but ‘a body, whatever its form which has been made
responsible, pursuant to a method adopted by the State, for
providing a public service under the control of the State’. On this
basis, the House of Lords held that British Gas was an emanation of
the State (Foster v British Gas (1991)).

They are not, however, directly effective against private employers
(they do not have horizontal effect). Employees of private
employers may instead sue the government for damages for their
failure to implement the directive as required. In Fraincovich v Italian
Republic (1992), it was held that a government could be sued
provided:

- the directive was intended to confer rights on individuals;

- it is sufficiently clear and direct;

- the individual can show that he suffered loss as a result of the
government'’s failure.

In the early years, directives could only be passed by the unanimous
vote of all Member States, but, in 1986, the Single European Act
permitted majority voting on measures aimed at the functioning of the
internal market. While unanimity is still required with regard to
general employment law matters, qualified majority voting applies to
directives on health and safety. It is expected, with the growth in the
numbers of countries within the European Union, that qualified
majority voting will increase.

The decisions of the European Court of Justice (ECJ)

The EC]J is the final arbiter in the interpretation of European law. When
matters involving European law arise in a case, they can be referred
directly to the EC]J for resolution or they can be decided by the national

court in accordance with existing interpretations of the European
Court.



