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Preface

Much has happened within and relating to NAFTA in the approxi-
mately five years since the first edition was published. However, NAFTA
remains important and exciting after eleven years. No business lawyer
practicing in North America, or representing foreign clients operating in
North America, can escape NAFTA’s significance. NAFTA also repre-
sents the future. After more than a decade, it is evident that NAFTA is
the model for many newer free trade agreements, including but not limit-
ed to those concluded by the three NAFTA Parties with other nations
both within and outside the Western Hemisphere.

Perhaps most significantly, in terms of NAFTA’s general success, the
vast majority of the originating goods traded within North America
became duty-free and quota-free as of January 1, 2003; almost all the rest
will follow suit by January 1, 2008. Extensive use of the Chapter 19
unfair trade dispute settlement mechanism has continued, with approxi-
mately one hundred actions having been filed with the NAFTA secretari-
ats. Dispositive opinions have been issued in at least fifteen foreign
investor-host state actions brought under Chapter 11, and many others
are pending. The case load alone is adding significantly to the volume of
jurisprudence with which a properly trained NAFTA lawyer must be
familiar.

External factors are strongly affecting the continuing vitality of the
Agreement. The full implementation of the Uruguay Round and Infor-
mation Technology Agreement tariff reductions or eliminations by the
United States in its “most favored nation” tariffs has narrowed the tariff
advantage enjoyed by Mexico and Canada in the United States market.
Mexico, in particular, is suffering from competition for foreign invest-
ment and jobs with China, India, Honduras and many other lower wage
cost nations in the developing world. Mexico’s NAFTA advantage has
and will be further eroded under the regional free trade agreements being
concluded by the United States and Canada with other countries in the
Western Hemisphere and elsewhere, and by the expanded market access
to the United States provided by the Caribbean Basin Initiative, the
African Growth and Opportunity Act and the Andean Trade Preference
Act. The current slow progress in the Doha Development Agenda at the
WTO, and the virtual halt in the FTAA negotiations, seems likely to
encourage further expansion of the United States’ growing network of
FTAs.

Similarly, the conclusion by Mexico of an FTA with the European
Union in 2000, and with Japan in 2004, has reduced the competitive tar-
iff advantage enjoyed by certain U.S. exporters to Mexico. Caterpillar, for
example, no longer enjoys a 15% duty advantage when exporting tractors
to Mexico; Volvo (in Sweden) now enjoys the same duty-free entry to the
Mexican market, and Japanese competitors are not far behind.

\%



vi PREFACE

While there has been some discussion among the NAFTA govern-
ments, private business interests and non-governmental organizations—
principally relating to alleged deficiencies in the dispute settlement mech-
anisms, or in Mexico to deepening the level of regional integration—no
proposals for amendment have achieved any significant level of consen-
sus. Perhaps this is because formally amending NAFTA would be a very
difficult process politically, requiring favorable actions by the Mexican
and United States Congresses and the Canadian Parliament.

In this second edition, we have made a number of changes and addi-
tions, along with updating much of the original material. Most signifi-
cantly, we have tried to expand the scope of the book to take into account
other important regional trade agreements in the Western Hemisphere,
including MERCOSUR, the Andean Group, the U.S.-Chile FTA, the U.S.—
Central American FTA and the Mexico-European Union FTA, and to pre-
sent an up-to-date view of the long-pending Free Trade Area of the Amer-
icas negotiations. We have also added many notes and comments
throughout the book referring to the treatment of such issues as rules of
origin, investment, labor rights and environmental protection in other
FTAs. In the Documents Supplement, we have incorporated extensive
excerpts from the United States-Chile FTA and the basic MERCOSUR
instruments.

A new Chapter 1 has been added, focusing on the “globalism vs.
regionalism” debate and GATT Article XXIV. This is followed by Chap-
ters 2 and 3 with some background materials on the Canada-United
States Free Trade Agreement of 1989 (CFTA) and its successor, the
North American Free Trade Agreement of 1994 (NAFTA). We have
added an historical introduction to economic integration in Central and
South America (Chapter 4). Chapter 5 introduces four trade in goods
problems: tariffs and rules of origin, non-tariff trade barriers, Canada’s
cultural industries exclusion and Mexico’s energy sector. Chapter 6 con-
cerns trade in services, with problems on legal services, trucking and
buses, and financial services.

In Chapter 7, we move to NAFTA’s investment law with problems
centered on investor rights, obligations and remedies, including the now-
common arbitration of investor-state claims. Chapter 8 selectively
explores intellectual property law issues under NAFTA. Chapter 9 con-
tains dispute settlement problems derived from Chapters 19 and 20 of
NAFTA: panelist selection and conflicts of interest; binational panels
addressing antidumping and injury issues, including extraordinary chal-
lenges; Chapter 20 inter-governmental arbitrations; and resolution of pri-
vate commercial disputes.

Chapters 10 and 11 provide problems relating to NAFTA’s “side”
agreements, the North American Agreement on Labor Cooperation and
the North American Agreement on Environmental Cooperation, respec-
tively. These agreements deal with enforcement of the national laws of
each NAFTA Party. They create unique regional procedures allowing
individuals and non-governmental organizations to challenge the reality
of environmental and labor enforcement.



PREFACE vii

Lastly, in Chapter 12, we look beyond NAFTA to other efforts to cre-
ate free trade in the Western Hemisphere. The problems include issues
relating to the long-delayed free trade relationship between the United
States and Chile due to delays in Congressional authorization of “Trade
Promotion Authority” (formerly “fast-track”); to the now-stalled negotia-
tions toward a Free Trade Area of the Americas; and to other regional
integration efforts in the region, with a focus on MERCOSUR.

NAFTA, however, remains the focus of our efforts. It continues to
dominate Western Hemisphere trade. NAFTA has been the basis for
more recent U.S. FTAs (as well as the FTAA drafts), with changes reflect-
ing not only the different economic situations of the other parties, but
also eleven years’ experience applying the NAFTA legal provisions. This
means, among other things, that a lawyer who is fully familiar with the
operation of the NAFTA provisions should be able to understand and
apply the parallel provisions of these more recent agreements without
great difficulty.

The Documents Supplement especially prepared for use with this
book has been revised and expanded to reflect developments in the past
five years and to provide resources for the study of the United States—
Chile Free Trade Agreement and MERCOSUR. References are made in
each problem to those parts of the Documents Supplement which are
essential to an analysis of the problem.

NAFTA and Free Trade in the Americas remains intended for a two
or three semester-hour course. We expect some professors may want to
expand upon Chapters 2 and 3, which are a very condensed introduction
to CFTA and NAFTA, or the coverage of investment disputes (Chapter 7).
The more than 20 problems that follow can be covered one per class ses-
sion, but many could easily be extended to additional class hours. This is
particularly true of those problems containing several parts, such as
problem 12.2. The book is designed to facilitate faculty selection of those
problems that fit their teaching goals, and enhancement with other read-
ings of the problems which they feel are most important. We elaborate on
different approaches to teaching from this coursebook in its revised
Teacher’s Manual.

As in the past, the authors welcome your comments, as lawyers, stu-
dents or teachers, and suggestions for future editions.

RavLpH H. FoLsom
(rfolsom@sandiego.edu)

MicHAEL W. GORDON
(gordon@law.ufl.edu)

DaviD A. GANTZ
(gantz(@law.arizona.edu)

January 2005
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