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Preface

Thank you for buying this book.

I intend for you to use this book both throughout the semester and for exam preparation.

Here are some suggestions about how to use it:'

1.

During the semester, use the book in preparing each night for the next day’s class. To do this, first read your
casebook. Then, use the Casebook Correlation Chart at the front of the outline to get an idea of what part
of the outline to read. Reading the outline will give you a sense of how the particular cases you've just read
in your casebook fit into the overall structure of the subject. You may want to use a yellow highlighter to
mark key portions of the Emanuel.

If you make your own outline for the course, use the Emanuel to give you a structure, and to supply black
letter principles. You may want to rely especially on the Capsule Summary for this purpose. You are hereby
authorized to copy small portions of the Emanuel into your own outline, provided that your outline will
be used only by you or your study group, and provided that you are the owner of the Emanuel.

When you first start studying for exams, read the Capsule Summary to get an overview. This will probably
take you all or part of two days. Also, review the Flow Charts and Tables (listed following the Table of
Contents).

Either during exam study or earlier in the semester, do some or all of the Quiz Yourself short-answer
questions, supplied at the end of most sub-chapters. You can find these quickly by looking for Quiz Yourself
entries in the Table of Contents. When you do these questions: (1) record your short “answer” in the book
after the question, but also: (2) try to write out a “mini essay” on a separate piece of paper. Remember that
the only way to get good at writing essays is to write essays. [At about the same time, do the Multistate-
style multiple-choice questions at the back of the book.]

A couple of days before the exam, review the Exam Tips that appear at the end of each chapter. You may
want to combine this step with step (4), so that you use the Tips to help you spot the issues in the short-
answer questions. You'll also probably want to follow up from many of the Tips to the main outline’s
discussion of the topic; the number references after some of the Tips (e.g., “[145]”) point you to the main
outline’s discussion.

Some time during the week or so before the exam, do some or all of the full-scale essay exams at the back
of the book. Write out a full essay answer under exam-like conditions (e.g., closed-book if your exam will
be closed book.) If you can, exchange papers with a classmate and critique each other’s answer.

The night before the exam: (1) do some Quiz Yourself questions, just to get your writing juices flowing; and
(2) re-read the various Exam Tips sections (you should be able to do this in 1-2 hours).

Good luck. Write to me with any comments, corrections or suggestions. Or, better still, you can reach me via E-
mail at: semanuel@pobox.com

If you'd like any other publication of Aspen Law & Business, you can find it at your bookstore or at
www.aspenpublishers.com

Steve Emanuel

1. The suggestions below relate only to this book. I don’t talk here about taking or reviewing class notes,

using hornbooks or other study aids, joining a study group, or anything else. This doesn’t mean I don’t think
these other steps are important — it’s just that in this Preface, I've chosen to focus on how I think you can use
this outline.
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C-1

CAPSULE SUMMARY

This Capsule Summary is intended for review at the end of the semes-
ter. Reading it is not a substitute for mastering the material in the main
outline. Numbers in brackets refer to the pages in the main outline
where the topic is discussed.

CHAPTER 1

INTRODUCTION

CIVIL PROCEDURE GENERALLY

A. A road map: Here is a “road map” for analyzing a Civil Procedure problem:

1. Personal jurisdiction: First, make sure that the court has “personal jurisdiction” or
“jurisdiction over the parties.” You must check to make sure that: (1) D had minimum
contacts with the forum state (whether the court is a state or federal court); and (2) D
received such notice and opportunity to be heard as to satisfy the constitutional require-
ment of due process. [7-85]

2. Venue: Then, check whether venue was correct. In federal court suits, the venue require-
ment describes what judicial district the case may be heard in. Essentially, the case must
be heard either: (1) in any district where the defendant resides (with special rules for
multi-defendant cases; or (2) in any district in which a substantial part of the events giv-
ing rise to the claim occurred. See 28 U.S.C. §1391. [86-97]

3. Subject matter jurisdiction: If the case is a federal case, you must then ask whether the
court has subject matter jurisdiction. Essentially, this means that one of the following two
things must be true: [100-146]

a. Diversity: Either the case is between cifizens of different states (with “complete
diversity” required, so that no plaintiff is a citizen of the same state as any defendant)
and at least $50,000 is at stake; or

b. Federal question: The case raises a “federal question.” Essentially, this means that
plaintiff’s right to recover stems from the U.S. Constitution, a federal treaty, or an act
of Congress. (There is no minimum amount required to be at stake in federal question
cases.)

4. Pleading: Next, you must examine whether the pleadings are proper. [149-179]

S. Discovery: Next, you may have a complex of issues relating to pre-trial discovery. [181-
231]

6. Ascertaining applicable law: Now, figure out what jurisdiction’s law should be used in
the case. The most important problem of this type is: In a diversity case, may the federal
court apply its own concepts of “federal common law”, or must the court apply the law of
the state where the federal court sits? If the state has a substantive law (whether a statute
or a judge-made principle) that is on point, the federal court sitting in diversity must
apply that law. This is the “rule” of Erie v. Tompkins. (Example: In a diversity case con-
cerning negligence, the federal court must normally apply the negligence law of the state
where the court sits.) [234-256]
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7. Trial procedure: Next, you may face a series of issues relating to trial procedure. [260-302]

. Multi-party and multi-claim litigation: If there is more than one claim in the case, or more

than the basic two parties (a single plaintiff and a single defendant), you will face a whole host
of issues related to the multi-party or multi-claim nature of the litigation. Yeu must be pre-
pared to deal with the various methods of bringing multiple parties and multiple claims into a
case. In federal courts: [305-376]

a.

Counterclaim: D may make a claim against P, by use of the counterclaim. See FRCP
13. Check whether the counterclaim is “permissive”” or “compulsory.” (Also, remember
that third parties, who are neither the original plaintiff nor the original defendant, may
make a counterclaim.) [309]

Joinder of claims: Once a party has made a claim against some other party, she may
then make any other claim she wishes against that party. This is ‘joinder of claims.”” See
Rule 18(a). [315]

Joinder of parties: Multirle parties may joirn their actions together. Check to see
whether either “permissive joinder” or “compulsory joinder” is applicable. Also, remem-
ber that each of these two types of joinder can apply to either multiple plaintiffs or multi-
ple defendants. See FRCP 19 and 20. [316]

Class actions: Check whether a class action is available as a device to handle the claims
of many similarly-situated plaintiffs, or claims against many similarly-situated defendants.
See FRCP 23. Look for the possibility of a class action wherever there are 25 or more sim-
ilarly-situated plaintiffs or similarly-situated defendants. {330]

Intervention: A person who is not initially part of a lawsuit may be able to enter the suit
on his own initiative, under the doctrine of infervention. See FRCP 24. Check whether the
intervention is “of right” or “permissive.” [356)

Interpleader: Where a party owes something to two or more other persons, but isn’t sure
which, that party may want to use the device of interpleader to prevent being made to pay
the same claim twice. After checking whether interpleader might be desirable, decide
whether the stakeholder should use “statutory interpleader” or “Rule interpleader.” See 28
U.S.C. §1335 (statutory interpleader) and FRCP 22 (Rule interpleader). [360]

Third-party practice (impleader): Anytime D has a potential claim against some third
person who is not already in the lawsuit, by which that third person will be liable to D for
some or all of P’s recovery against D, D should be able to “implead” the third person.
(Example: Employee, while working for Employer, hits Victim with a company car. Vic-
tim sues Employer in diversity, under the doctrine of respondeat superior. Under tradi-
tional concepts of indemnity, Employer will be able to recover from Employee for any
amount that Employer is forced to pay Victim. Therefore, Employer should “implead”
Employee as a “third party defendant” to the Victim-Employer action.) See FRCP 14(a).
Once a third-party defendant is brought into the case, consider what other claims might
now be available (e.g., a counterclaim by the third-party defendant against the third-party
plaintiff, a cross-claim against some other third-party defendant, a counterclaim against
the original plaintiff, etc.). [368]

Cross-claims: Check to see whether any party has made, or should make, a claim against
a co-party. This is a cross-claim. See FRCP 13(g). [374]
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i. Jurisdiction: For any of these multi-party or multi-claim devices, check to see whether
the requirements of personal jurisdiction and subject matter jurisdiction have been satis-
fied. To do this, you will need to know whether the doctrine of “supplemental” jurisdic-
tion applies to the particular device in question. If it does not, the new claim, or the new
party, will typically have to independently meet the requirements of federal subject matter
jurisdiction. (Example: P, from Massachusetts, sues D, from Connecticut, in diversity. X,
from Massachusetts, wants to intervene in the case on the side of D. Because supplemental
jurisdiction does not apply to intervention, X must independently satisfy the requirement
of diversity, which he cannot do because he is a citizen of the same state as P. Therefore, X
cannot intervene.)

Former adjudication: Lastly, check whether the results in some prior litigation are binding
in the current suit. Distinguish between situations in which the judgment in the prior suit is
binding on an entire cause of action in the present suit (under the doctrines of merger and
bar), and the situation where a finding of fact is binding on the current suit, even though the
Judgment itself is not binding (the “collateral estoppel” situation).

a. Non-mutual collateral estoppel: Where a “stranger” to the first action (one not a party
to that first action) now seeks to take advantage of a finding of fact in that first suit, con-
sider whether this “non-mutual” collateral estoppel should be allowed. [392]

b. Full Faith and Credit: Lastly, if the two suits have taken place in different jurisdic-
tions, consider to what extent the principles of Full Faith and Credit limit the second
court’s freedom to ignore what happened in the first suit. [410]

CHAPTER 2

JURISDICTION OVER THE PARTIES

I. GENERAL PRINCIPLES

A. Two kinds of jurisdiction: Before a court can decide a case, it must have jurisdiction over the
parties as well as over the subject matter. [7]

l.

Subject matter jurisdiction: Subject matter jurisdiction refers to the court’s power to
decide the kind of case before it. (Examples of subject matter jurisdiction issues: (1) Does the
federal court for the District of New Jersey have the power to decide cases in which the two
parties are citizens of different states? (2) Does the Binghamton Municipal Court have the
power to decide cases involving more than $1,000?)

Jurisdiction over the parties: Jurisdiction over the parties refers to whether the court has
jurisdiction to decide a case between the particular parties, or concerning the property,
before it. (Examples of issues concerning jurisdiction over the parties: (1) Does Court X have
Jurisdiction over D, who is a citizen of State X, but who is temporarily out of the state? (2)
Does Court Y have jurisdiction over property in State Y where the action is one by P to regis-
ter title to the land in his name?)

B. Jurisdiction over the parties: There are two distinct requirements which must be met before a
court has jurisdiction over the parties: [8]

1.

Substantive due process: The court must have power to act, either upon given property, or
on a given person so as to subject her to personal liability. The Constitution’s Fourteenth
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Amendment Due Process Clause imposes this requirement of power to act, as a matter of
“substantive due process.”

Procedural due process: Also, the court must have given the defendant adequate notice of
the action against him, and an opportunity to be heard. These, taken together, are require-
ments of procedural due process, also imposed by the Fourteenth Amendment’s Due Process
Clause.

C. Three Kkinds of jurisdiction over the parties: There are three different kinds of jurisdiction
which a court may exercise over the parties — one of these three must be present for the case to
go forward. [8]

9 €8

1. In personam: In personam jurisdiction, or jurisdiction over the defendant’s “person,” gives
the court power to issue a judgment against her personally. Thus all of the person’s assets may
be seized to satisfy the judgment, and the judgment can be sued upon in other states as well.

(8]

Inrem: In rem jurisdiction, or jurisdiction over a thing, gives the court power to adjudicate
a claim made about a piece of property or about a status. (Examples: An action to quiet title to
real estate, or an action to pronounce a marriage dissolved.) [8]

3. Quasi in rem jurisdiction: In quasi in rem jurisdiction, the action is begun by seizing prop-
erty owned by (attachment), or a debt owed to (garnishment) the defendant, within the forum
state. The thing seized is a pretext for the court to decide the case without having jurisdiction
over the defendant’s person. Any judgment affects only the property seized, and the judgment
cannot be sued upon in any other court. [8]

4. Minimum contacts requirement: If jurisdiction in the case is in personam or quasi in rem,
the court may not exercise that jurisdiction unless D has “minimum contacts” with the state in
which the court sits. In brief, the requirement of minimum contacts means that D has to have
taken actions that were purposefully directed towards the forum state. (Examples of the
required action: D sold goods in the state, or incorporated in the state, or visited the state, or
bought property in the state, etc.) Without such minimum contacts, exercise of jurisdiction
would violate D’s Fourteenth Amendment federal constitutional right to due process. [8]

a. Unreasonable exercise: Even if D has the requisite “minimum contacts” with the forum
state, the court will not exercise jurisdiction if considerations of “fair play and substantial
Justice” would require making D defend in the forum state so unreasonable as to consti-
tute a due process violation. But in most cases, if D has the required minimum contacts
with the forum state, it will not be unreasonable for the case to be tried there.

D. Long-arm statute: Most states have “long-arm statutes.” A long-arm statute is a statute which
permits the court of a state to obtain jurisdiction over persons not physically present within the
state at the time of service. (Example: A long-arm might allow jurisdiction over an out-of-stater
who has committed a tort in the state.) [9]

1. Substitute service: Long-arms typically provide for “substitute” means of service, since in-
state personal service is not possible. (Example: A long-arm statute might allow the plaintiff
to cause the defendant to be served out of state by registered mail.)

E. Flow Chart: For an overview of how to analyze state-court jurisdiction problems, see the Flow
Chart printed as Figure 2-1 [38].



