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CHAPTER 1
oy

The Long Decade

DAVID JENKINS*

t is well over twelve years since September 11, 2001, when the airplanes

hit the World Trade Center and the Pentagon, killing nearly three thou-
sand innocent people—around the same number as the worst night of the
London Blitz in 1941. Indeed, London itself has not been spared tragedy
since “9/11.” On July 7, 2005, Britain’s “7/7,” terrorists detonated bombs
in central London, killing fifty-two people and injuring over seven hun-
dred more. Throughout the ensuing years, there have been more attacks by
radical Islamists: in Madrid, Bali, Mumbai, Glasgow, Stockholm, and other
places outside of the Middle East. The Western response to such terrorism
has been forceful. The United States, United Kingdom, and their allies have
carried out two wars and lengthy occupations in Afghanistan and Iraq. The
United States and its accomplices have imprisoned without trial, abducted,
and even tortured suspected terrorists, while targeted killings of Islamic
militants by American drone strikes—with much “collateral damage”—
have become regular in the Middle East. Many countries have implemented
tough anti-terrorism laws. Nevertheless, the so-called “war on terrorism”
is no closer to being won.

Instead, we live in a “long decade” of 9/11, where terrorists and the state
press against us from both sides with little sign of relenting. If the con-
temporary globalized world has indeed become an intrinsically insecure
and unpredictable place, as some have suggested, the state has likewise
adapted quickly to meet its security obligations to its populace. This period
has accordingly been—and continues to be—a time of significant politi-
cal and legal transformation throughout the West, but where an emphasis

(3)
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on security threatens to destabilize and perhaps even replace other consti-
tutional values. A lingering fear of terrorism, the rise of militant democ-
racy, and an increasing turn to extraordinary legal measures now challenge
many of our assumptions about liberal constitutionalism, built as they are
on notions of limited, accountable government and individual rights.

This chapter looks at how these post-9/11 trends threaten to become the
“new normal,” if they are not halted. Of course, many commentators have
already expressed concerns about just such a normalization of exceptional
responses to crisis situations and the attendant dangers of permanently
increased executive powers, reduced democratic transparency, ever more
assaults on individual rights, and—with those—a lasting damage to the
rule of law. Although this chapter is negative in outlook, it does not go so
far as to say that fear, militant democracy, and extraordinary legal proce-
dures have yet become so severe or permanent as to have fatally damaged
liberal constitutionalism; such a claim would be an exaggeration. Yet, these
changes have been significant and they present, certainly in theory, seri-
ous challenges to pre-9/11 liberal norms. Furthermore, because these chal-
lenges will be ongoing for the foreseeable future as a condition of our new,
insecure global community—and hence, just why the decade after 9/11,
still with us, continues to be a long one—their dangers lie not only in what-
ever damage they might already have done. Rather, it is their strength as
ongoing, still slowly developing trends that should be of special worry to
defenders of liberal constitutionalism.

Characterizing the “long decade” in this way, this chapter draws support
from and introduces the rest of this book, which is comprised of contribu-
tions by participants who took part in an international conference held at
Copenhagen University in August 2011. These chapters, like those schol-
arly discussions, examine more specific legal changes that occurred over
the long decade and have had lasting effects on international law and many
national legal systems. Although this introduction does not presume that
all contributors agree with everything about its characterization of the
“long decade,” it nonetheless suggests that they implicitly lend support to
its identification of this period’s major trends of fear, militant democracy,
and the use of extraordinary legal procedures. The structure of the book is
loosely based on this premise.

Part I of this book explores the conflict between security and rights
resulting from panics and fear, and considers the difficulty of crafting
anti-terrorism measures that succumb neither to irrational fears nor
alternative political agendas. Part II then closely follows with discus-
sions of the challenges to international law and transnational gover-
nance in the post-9/11 world, as both states and the international order
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adapt to new security threats. In Part III, the book then looks at how ter-
rorism has stressed legal and political models of constitutionalism in the
United States and United Kingdom, and how it has forced those coun-
tries to make choices about their political stakeholders and the targets
of their counter-terrorism measures. Part IV follows up on these themes
with a couple of case studies of how the United Kingdom and Sweden
have taken more proactive counter-terrorism measures that increasingly
bypass criminal procedures. Part V then critiques how, over the past
decade, extraordinary legal procedures, military or intelligence opera-
tions, and counter-terrorism efforts generally have challenged demo-
cratic accountability and human rights protections in ways that could
harm the rule of law. Although the contributors to this volume take var-
ied approaches on a variety of topics, this introduction argues that they
all nevertheless lend various degrees of support to the main contention
of this chapter and, along with it, this book: the years following 9/11
have witnessed significant, lasting legal changes throughout the world,
and those changes continue in ways that pose risks to liberal democracy
as we have known it. Security has bred insecurity. In this sense, the long
decade just keeps getting longer.

FEAR

From Panic to Fear

There was, it is fair to say, a widespread panic in many countries—not only
in the United States—in the weeks and months after 9/11. The apparent
randomness, scale of destruction, and callousness of those attacks (even as
compared to past acts of terrorism) touched a chord in the international
community in a way that other ones had not. There was a palpable feeling of
solidarity across the globe and a sense among much of its population that
these attacks were not directed solely at the Americans. The resultant anxi-
ety was perfectly natural and understandable. Nevertheless, anxiety and
caution—indeed, even fear—are not the same as panic. Merriam-Webster’s
English dictionary defines panic as: (1) “a sudden overpowering fright;
also: acute extreme anxiety,” and (2) “a sudden unreasoning terror often
accompanied by mass flight.”* Although some of the reaction to 9/11 by the
public and governments of many liberal democracies was sensible, much of
it was indeed overpowering, extreme, and unreasoning.

This post-9/11 panic spurred an important reaction in the minds of
politicians and the public throughout North America and Europe: that is,
there was us, the innocents and potential victims of violent circumstance,



