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Moral Rhetoric and the
Criminalisation of Squatting

This collection of critical essays considers the criminalisation of squatting
from a range of different theoretical, policy and practice perspectives. While
the practice of squatting has long been criminalised in some jurisdictions,
the last few years have witnessed the emergence of a newly constituted
political concern with unlawful occupation of land. With initiatives to address
the ‘threat’ of squatting sweeping across Europe, the offence of squatting in
a residential building was created in England in 2012. This development,
which has attracted a large measure of media attention, has been widely
regarded as a controversial policy departure, with many commentators, Parlia-
mentarians and professional organisations arguing that its support is premised
on misunderstandings of the current law and a precarious evidence-base
concerning the nature and prevalence of ‘squatting’.

Moral Rbetoric and the Criminalisation of Squatting: Vulnerable Demons?
explores the significance of measures to criminalise squatting for squatters,
owners and communities. The book also interrogates wider themes that draw
on political philosophy, social policy, criminal justice and the nature of
ownership, to consider how the assimilation of squatting to a contemporary
punitive turn is shaping the political, social, legal and moral landscapes of
property, housing and crime.

Lorna Fox O’Mahony and David O’Mahony are based at the University of
Essex.

Robin Hickey is based at Queen’s Univerity, Belfast.
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Introduction:
criminalising squatting
Setting an agenda

Lorna Fox O’Mahony, David O’Mahony
and Robin Hickey

The introduction of the offence of ‘squatting in a residential building’ in
section 144 of the Legal Aid, Sentencing and Punishment of Offenders Act
2012 (LASPOA) marked an important turning-point in the UK state’s
relationship with practices of unlawful occupation. By directly criminalising
the unlawful occupation of residential buildings (including vacant buildings),
section 144 — widely regarded as ‘criminalising squatting’' — has changed the
legal character of squatting. Once viewed as a conflict over private property
between the owner and the squatter, to be resolved using the civil law toolkit
of remedies for ‘simple’ trespass and the recovery of possession through
enforcement of private property rights, squatting has been redefined as a crime
against the state, requiring public punishment, retribution and censure.
From one perspective, while section 144 marks a distinctive development
in directly criminalising the activity of squatting in residential property, the
link between unlawful occupation and criminal penalties is not a new one in
England and Wales. The activity of unlawful occupation has long been
surrounded by criminal sanctions, actionable both by private individuals and
by the state (through local authorities). Prior to the enactment of LASPOA,
the starting point for landowners seeking to recover property from squatters
was the civil remedy of seeking an interim possession order. The effectiveness
of this procedure, introduced in 1995, was bolstered by a ‘fast-track’ option,
allowing a hearing within three days of the application.? Crucially, however,
before LASPOA the criminal jurisdiction was not invoked unless a squatter
breached an interim possession order by refusing to leave premises within 24
hours of the service of the order, returned to the property to which the order
applied within 12 months or knowingly or recklessly gave false information
in order to obtain or resist such an order. In such cases, sections 75 and 76 of
the Criminal Justice and Public Order Act 1994 provided a criminal sanction

1 Ministry of Justice, ‘Homeowners protected, squatters criminalised’ (Press Release, 31 August
2012), online at: htep://www.justice.gov.uk/news/press-releases/moj/homeowners-protected,-
squatters-criminalised.

2 Civil Procedure Rule 55 and Sch 1, Ords 24 and 113.



2 Moral Rhetoric

with maximum penalties of six months’ imprisonment and/or a fine of up to
£5,000. These measures supplemented sections 6 and 7 of the Criminal Law
Act 1977, which exempted ‘displaced residential occupiers’ or ‘protected
intending occupiers’ from the offence of using violence or threats of violence
to gain access to premises (section 6),> and created an offence when a trespasser
fails to leave any premises on being required to by a displaced residential or
intending residential occupier (section 7), with the same maximum penalties
of six months’ imprisonment and/or a fine of up to £5,000.

A crucial distinction between the former approach, based on the availa-
bility of civil procedures ‘backed-up’ by criminal sanctions, and the direct
criminalisation of squatting in residential buildings in section 144, is the
characterisation of the dispute. Following LASPOA, and as a direct conse-
quence, squatting is no longer treated in English law as a ‘private’ conflict
between the landowner and the squatter (previously reflected in the role of
the interim possession order as the starting point for legal redress). Rather,
it has been reconceived as a criminal offence, with major practical and rhetor-
ical implications. Practical implications include the fact that, prior to the
enactment of section 144, criminal sanctions were limited to specific sets of
circumstances: for example, when two or more persons are trespassing on land
with the common purpose of residing there for any period.* This can be
understood in a public policy, or ‘law and order’, frame, as signalling that the
implications of multiple squatters planning to reside on land for a period of
time implied a wider community interest in the squatters’ unlawful occupa-
tion. The state’s response to this community interest was reflected in the
conferral of powers on the local authority to order the removal of such persons
and their vehicles so long as police officers reasonably believe that reasonable
steps have been taken by the occupier to ask them to leave and the squatters
have caused damage to the property or exhibited threatening, abusive or
insulting behaviour towards the occupier.’ Similarly, the offence of ‘aggravated
trespass’, committed when a person trespassing on land intimidates a person
on thart land, or adjoining land, from engaging in any lawful activity reflects
the role of the state in protecting private actors; while the offence of criminal
damage under section 1 of the Criminal Damage Act 1971, empowered the
state to punish any damage done by a trespasser while trespassing.

Section 144 has bolstered the existing slate of criminal offences and police
powers surrounding unlawful occupation by criminalising the activity of
squatting in a residential building outwith any ‘aggravating’ factor, so that
the act of ‘simple’ trespass to a ‘residential building’ is punishable by up to
51 weeks’ imprisonment and/or a fine of up to £5,000. This extension of

3 A “protected intending occupier’ is one who, while not in occupation of the property at the
time the squatting commences, has an immediate need to occupy it as a home.

4 Criminal Justice and Public Order Act 1994, s78.

5 Criminal Justice and Public Order Act 1994, ss61(1), 62A, 62B and 62C.



