" _=
= o
- JI_I o : e
! l =
| R e et = =y 44- =
u - 1 B N - -. |- - >
ll - = ll . i ll A l | l_ II
" -_._ - 1l - -J__-u _l- - g :
i B " : . --x oy .= ' -
- et ...__.__- i . B o ] ".._...
. _ |
- ~ F = . P e = i SR i " e
o . . IL - n = 4 — = " . =
e o - - 1 - - . . .
" ., . " B . -I. . > o -
r " --_.1I - - . -.. --_-I -,l_- -
1 - L o " Wt % =" > . S ..
I k _ l - _I-ll L] n! )
: - l - - =4 o n i - N '
- | .
L " _ : | |
Y e .....,....." .t . et
" II L] L o l—l_ llll__ . l ) l l | | l
> - Wate e o ...-. - PR .
II " - M 1 l_- l l —_ l Il | I
kS k. o - - - _ . |
: . e - -
| : e P "y . U 1 Lia
. _ _
o : 1 _-__- 1 B .
" = s . - Ll ] -.-_ . . : -
L] [ N 1 -:_ 1 o= _- B . -
Il ll : l_ _ . L] L] Ll L]
C : : . ._ B _"- - " " I | - - S
= o : - . ) . . -
ll | | l l_ III : w LY L] L] a " L]
L] 1 : ; : :
- . ™ = = ! " - : : - | |
- i . -_.-.. ..__1.. - P s . ;
. = " = oy = = 0% 1 L .
.ﬁ-- . " T - £ - I -
.o
N .. . ™ W L “_ " ,_..- .-" &= N ..._.u .-"
u u 'u = n n nom - : - ._- _-_ - : :
. oy . o n . ! . -
L] 1 : 1 | | |
. R . sl St . - . " A
: -
. -: - --_ L = p s & ' "
. . - - . . L = v
l_ - . - - - - o M L] 1l ' N
L] L] -_ - n III LI _ : _ Il
R ) w1 . - :
o -ﬁ -%.- - " - - L _-- . -_-- -I-_.- --__- LS
| .
. - o ... 1 _ - - e . K : __
. = - -
. R B ST S : -
. " -“ . 1 L - 1" & --__ .- | - _
I- - IlIIl l : -l- B o - . - " -
x l - - - PR - > "
ljl l .-ll - - - o 1 =" . M L] iy =
" N an - - . L s - - " - -y
S, - B e
| - = " - :
3 o . - " S = - ..
= -- n " -- L - h --1-‘ - - _P-
e R .-- - . - "-- - LR " -
L] . |
L] L] L : : l
- . . = o
e . " .
- ..ll o -
) l-ll -

a'ﬁuﬂirhw = B
-
A E b N — k| r-"- - ] - L | ]
-P..-

B

— -
'
'
'

.. o :
1 -_ - . A-- : |
. i 1 L] I- - . I_ I,I 1 __I I_.I.” :
..u : : . . - il : v g
: i : o ) s .
5 II - = ll - | I : H.. I |
. I . l. -uf. .. I ....
B | u,_ - -
] Il-h-L
: |- - alda ™ - .-.
- " : : ;
. __-.l. g e -
-.- - " 1
P R
——— _..UM..,



LLOYD’S
LAW REPORTS

Editors:
Michael Daiches, Barrister
Professor Robert Merkin

2006
Volume 2

informa

LONDON
2006



All editorial correspondence to: Lloyd’s Law Reports,
Informa Law, Informa House. 30-32 Mortimer Street,
London WIW 7RE.

All rights reserved. No part of this publication may reproduced. stored in a retrieval system, or
transmitted. in any form or by any means, electronic, mechanical. photocopying. recording and/or
otherwise, without the prior written permission of Informa Law.

The Law Reports contained in this part are verbatim judgments and while every care has been taken to

ensure their accuracy neither the editor nor Informa Law can accept any responsibility for any loss

occasioned fo any person acting or refraining from acting as a result of any statements contained
therein.

Informa Law
Informa House
30-32 Mortimer Street
London WIW 7RE

an Informa Business
© 2006 Informa UK Ltd
ISSN 0024-5488
ISBN 978-1-84311-508-3
Subscriber Helpdesk: Tel: +44 (0)20 7017 5532, Fax: +44 (0)20 7017 4781,
Email: law.enquiries@informa.com
Subscriptions for the Far East should be addressed to Informa Law Asia. No 1 Grange Road,
#08-02 Orchard Building, Singapore 239693 (Tel: +65 6835 5151. Fax: +65 6734 2938,
Email: grant.rowles @ informa.cont)
Subscriptions for Australia and New Zealand should be addressed to Informa Law, Level 2, 120
Sussex Street. Sydney, NSW 2000, Australia (Tel: +61 (0)2 9080 4428, Fax: +61 (0)2 9299 4622,

Email: rammy.waughman@ informa.con)

Lloyd’s Electronic Law Reports includes the full archive from 1919 to date. Please telephone customer
services for more information,

Lloyd's is the registered trade mark of the Society incorporated by the Lloyd’s Act 1871 by the name
of Lloyd’s.

Typeset by Interactive Sciences Lid, Gloucester
Printed in Great Britain by MPG. Bodmin. Cornwall



LLOYD’S LAW REPORTS

CASES JUDICIALLY CONSIDERED

Abidin Daver. The [1984] | Lloyd's Rep 279, applied: [2006] 2 Lioyd’s Rep 27

Acctra Refining and Manufacturing Inc v Exmar NV (CA) [1994] 1 WLR 1634, distinguished: [2006] 2 Lloyd’s
Rep 423

Albrighr& Wilson UK Ltd v Biachem Ltd [2001] 2 All ER 537, considered: [2006] 2 Lloyd’s Rep 629

Al Hofuf. The [1981] Lloyd’s Rep 81, considered: [2006] 2 Lloyd’s Rep 543

Al-Kandari v J R Brown & Co [1988] QB 665. distinguished: [2006] 2 Lloyd’s Rep 327

Al Midani and another v Al Midani and others [1999] | Lloyd's Rep 923, not followed: [2006] 2 Lloyd's Rep
83

American Express v Hurley | 1985] 3 All ER 564, doubted and not followed: [2006] 2 Lloyd’s Rep 59

American Express v Hurley [1985] 3 All ER 571, considered: [2006] 2 Lloyd’s Rep 59

Amin Rasheed Shipping Corporation v Kuwait Insurance Co [1984| | AC 50, applied: [2006] 2 Lloyd’s Rep
83

Amiri v BAE Systems [2003] 2 Lloyd’s Rep 767, referred to: [2006] 2 Lloyd's Rep 629

Aneco v Johnson and Higgins [2002] | Lloyd’s Rep 157. considered: [2006] 2 Lloyd’s Rep 152

Antec International v Biosafety [2006] EWHC 47 (Comm), applied: [2006] 2 Lloyd's Rep 446

Aoot Kalmneft v Glencore International AG [2002] | Lloyd's Rep 128, considered: [2006] 2 Lloyd’s Rep
400

Arab African Energy Corp Ltd v Olieprodukten Nederland NV [1983] 2 Lloyd's Rep 419, applied: [2006] 2
Lloyd's Rep 53

Ascot Commodities NV v Olam International Ltd [2002] CLC 277. applied: [2006] 2 Lloyd’s Rep |

ASM Shipping Ltd of India v TTMI Ltd of England [2006] 1 Lloyd's Rep 375, considered and followed: [2006]
2 Lloyd’s Rep 485

Associated Japanese Bank (International) Ltd v Credit du Nord SA [1989] 1 WLR 255, applied: [2006] 2
Lioyd’s Rep 83

Atlantic Emperor. The [1989] 1 Lloyd’s Rep 548, distinguished: [2006] 2 Lloyd’s Rep 475

Attorney General v Punch Ltd [2003] 1 AC 1046. referred to: [2006] 2 Lloyd’s Rep 327

Ayerst (Inspector of Taxes) v C & K (Construction) Ltd [1976] AC 167, distinguished: [2006] 2 Lloyd’s Rep
556

Azur Gaz, The [2006] | Lloyd’s Rep 163, considered: [2006] 2 Lloyd's Rep 543

Bacardi-Martini Beverages Ltd v Thomas Hardy Packaging Ltd [2002] 2 Lloyd's Rep 379. applied: |2006] 2
Lloyd’s Rep 629

Bacon v Chesney (1816) 1 Stark 192, considered: [2006) 2 Lloyd's Rep 525

Bank of Baroda v Vysya Bank Lid [1994] 2 Lloyd’s Rep 87, applied: [2006] 2 Lloyd’s Rep 412

Bank of Credit and Conumerce International SA v Ali [2002] 1 AC 251, applied: [2006] 2 Lloyd’s Rep 129

Barclays Bank v Thienel (1978) 247 EG 385, doubted and not followed: [2006] 2 Lloyd’s Rep 59

Bas Capital Funding Corporation v Medfinco Ltd [2004] | Lloyd's Rep 652, applied: [2006] 2 Lloyd’s Rep
446

Baytur SA v Finagro Holding SA [1992] | Lloyd’s Rep 134, considered: [2006] 2 Lloyd’s Rep 370

Bell v Lever Bros Ltd [1932] AC 161, applied: [2006] 2 Lloyd’s Rep 83

Bernini v Minister van Onderwijs en Wetenschappen [1992] ECR [-1071. applied: [2006] 2 Lloyd's Rep
610

Black Clawson International Litd v Papierwerke Waldhof-Aschaffenburg AG [1981] 2 Lloyd's Rep 446.
distinguished: [2006] 2 Lloyd’s Rep 83

Bonde, The [1991] 1 Lloyd’s Rep 136. considered: [2006] 2 Lloyd’s Rep 543

Bonsor v Cox (1841) 10 LI Ch 395, considered: [2006] 2 Lloyd’s Rep 525

Boss Group Lid v Boss France SA [1997] | WLR 351. distinguished: |2006] 2 Lloyd’s Rep 110

Bottin (International) Investments Ltd v Venson Group ple & ors [2004] EWCA Civ 1368, distinguished: [2006]
2 Lloyd’s Rep 392

Bradford & Bingley ple v Rashid [2006] UKHL 37. applied: [2006] 2 Lloyd’s Rep 412

Brennan v Bolt Burdon (2004] | WLR 1240, applied: [2006] 2 Lloyd’s Rep 83

British Aerospace ple v Dee Howard Co [1993] 1 Lloyd’s Rep 368, applied: [2006] 2 Lloyd's Rep 446

British Crane Hire Corporation Lid v Ipswich Plant Hire Ltd [1975] QB 303. distinguished: [2006] 2 Lloyd's
Rep 629

Britvic Soft Drinks Ltd v Messer UK [2002] 2 Lloyd’s Rep 368, applied: [2006] 2 Lloyd's Rep 629

Brotherton v Aseguradora Colseguros SA (No 2) [2003] Lloyd™s Rep IR 746, considered: [2006] 2 Lloyd's Rep
183
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Brown v Secretary of State for Scotland [1988] ECR 3205, applied: (2006] 2 Lloyd’s Rep 610

Buckeridge v Mercantile Credits Lid (1981) 147 CLR 654, distinguished: [2006] 2 Lloyd’s Rep 59 )

Bulfracht (Cyprus) Ltd v Boneset Shipping Co Lid. The Pamphilos [2002] 2 Lloyd’s Rep 681, applied: [2006]
2 Lloyd’s Rep 1

Burgess v Auger [1998] 2 BCLC 478, doubted and not followed: [2006] 2 Lloyd's Rep 59

Burnand v Rodocanachi (1882) 7 App Cas 333. distinguished: [2006] 2 Lloyd’s Rep 195

Cameroon Airlines v Transnet [2004] EWHC 1829 (Comm), referred to: [2006] 2 Lloyd’s Rep |

Canada Trust Co v Stolzenberg (No 2) [1998] | WLR 547. applied: [2006] 2 Lloyd’s Rep 610

Caparo Industries ple v Dickman [1990] 2 AC 605, considered: [2006] 2 Lloyd’s Rep 327

Castellain v Preston (1883) 11 QBD 380, applied: [2006] 2 Lloyd’s Rep 195

Caton v Caton (1867) LR 2 HL 12, applied: [2006] 2 Lioyd’s Rep 244

Channel Tunnel Group Ltd v Balfour Beatty Construction Ltd [1993] AC 334, considered: [2006] 2 Lloyd’s Rep
83

Choko Star, The [1996] 1| WLR 774, considered: [2006] 2 Lloyd’s Rep 370

Circle Freight International Ltd v Medeast Gulf Exports Lid [1988] 2 Lloyd’s Rep 427, referred to: [2006] 2
Lloyd’s Rep 53

Circle Freight International Ltd v Medeast Gulf Exports Ltd [1988] 2 Lloyd’s Rep 427. considered: [2006] 2
Lloyd's Rep 629

Citi-March Ltd v Neptune Orient Lines Ltd [1997] | Lloyd’s Rep 72, applied: [2006] 2 Lioyd’s Rep 446

Cohen v Baram [1994] 2 Lloyd's Rep 138, considered: [2006] 2 Lloyd's Rep 83

Colonia Versicherung AG v Amoco Oil Co [1997] | Lloyd’s Rep 261. applied: [2006] 2 Lloyd’s Rep 195

Continental Tyre & Rubber Co Lid v Trunk Trailer Ltd 1987 SLT 58, considered: [2006] 2 Lloyd's Rep 629

Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd [1998] AC 1, considered: [2006] 2 Lloyd's
Rep 591

Co-operative Retail Services Ltd v Taylor Young Partnership Lid [2001] Lioyd's Rep IR 122, considered:
12006] 2 Lloyd’s Rep 195

Corek Maritime GmbH v Handelsveem BV [2000] ECR 1-09337, applied: [2006] 2 Lloyd's Rep 319

Court Line Ltd v Canadian Transport Co Lid (1940) 67 LI L Rep 161; [1940] AC 934 (sub nom Canadian
Transport Co Ltd v Court Line Ltd), applied: [2006] 2 Lloyd’s Rep 66

Cuckmere Brick Co v Mutual Finance [1971] Ch 949, considered: [2006] 2 Lloyd’s Rep 59

Damberg v Damberg [2001] 52 NSWLR 492, distinguished: [2006] 2 Lloyd’s Rep 629

Dean v Allin & Watts [2001] 2 Lloyd's Rep 249, distinguished: [2006] 2 Lloyd’s Rep 327

Donohue v Armeo Inc [2002] 1 Lloyd’s Rep 425, applied: [2006] 2 Lloyd’s Rep 446

Dora, The [1989] 1 Lloyd’s Rep 69, considered: [2006] 2 Lloyd’s Rep 183

Dornoch Lid v Mauritius Union Assurance Co Lid [2006] Lloyd’s Rep IR 127, applied: [2006] 2 Lloyd’s Rep

455

Drake Insurance ple v Provident Insurance ple [2004] Lloyd’s Rep IR 277, considered: [2006] 2 Lloyd’s Rep
183

Dumford Trading AG v OAO Atlantrybflot [2005] | Lloyd’s Rep 289. considered: [2006] 2 Lloyd’s Rep
587

Dungate v Dungate [1965] | WLR 1477, applied: [2006] 2 Lloyd’s Rep 412

Economic v Le Assicurazioni d'Ttalia, 27 November 1996, unreported, distinguished: [2006] 2 Lloyd's Rep
152

Egmatra v Marco Trading [1999] | Lloyd’s Rep 862. referred to: |2006] 2 Lloyd’s Rep |

Egon Oldendorff v Liberia Corporation [1995] 2 Lloyd’s Rep 64, approach of Mance J followed: [2006] 2
Lloyd's Rep 44

Eide UK Ltd v Lowndes Lambert Group Ltd (CA) [1998] 1 Lloyd’s Rep 389, applied: [2006] 2 Lloyd’s Rep
551

Eleftheria. The [1969] | Lloyd’s Rep 237, applied: [2006] 2 Lloyd's Rep 446

Elikon. The [2003] 2 Lloyd’s Rep 430, considered: [2006] 2 Lloyd's Rep 370

Elpis Maritime Co Ltd v Marti Chartering Co Inc [1991] 2 Lloyd’s Rep 311, distinguished: [2006] 2 Lloyd's
Rep 244

Environmental Agency (Formerly National Rivers Authority) v Empress Car Co (Abertillery) Lid [1999] 2 AC
22, 34, applied: [2006] 2 Lloyd’s Rep 238

Euro Pools ple v Clydeside Steel Fabrications Lid 2003 SLT 411, applied: [2006] 2 Lloyd’s Rep 629

Eurosteel Lid v Stinnes AG [2001] 1 All ER (Comm) 964, considered: [2006] 2 Lloyd’s Rep 370

Evans v Hoare [1892] 1 QB 593, considered: [2006] 2 Lloyd's Rep 244

Fedora. The [1986] 2 Lloyd’s Rep 441. referred to: [2006] 2 Lloyd’s Rep 39

Fidelity Management v Myriad International Holdings [2005] 2 Lloyd’s Rep 508, referred to: [2006] 2 Lloyd's
Rep |

Firma C-Trade SA v Newcastle Protection and Indemnity Association, The Fanti, referred to: [2006] 2 Lloyd’s
Rep 195

Fisher v Smith (1878) 4 App Cas 1. applied: [2006] 2 Lloyd's Rep 551

Fletamentos Maritimos SA v Effjohn International BV (No 2) [1997] 2 Llayd's Rep 302, considered: [2006] 2
Lloyd’s Rep 485

Forsakrings Vesta v Butcher [1989] AC 852. referred to and considered: [2006] 2 Lloyd’s Rep 475

Fraser v Furman [1967] 1 WLR 898. referred to: [2006] 2 Lloyd's Rep 152
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Gerling Konzern Speziale Kreditverscherungs AG v The Italian Treasury | 1983] ECR 2503, referred to: [2006]
2 Lloyd’s Rep 610

Glasgow Assurance Corporation Ltd v William Symondson and Co. (1911) 16 Com Cas 109. 119-120.
explained: [2006] 2 Lloyd’s Rep 1935 )

Glasgow Assurance v Symondson (1911) 16 Com Cas 109, considered: [2006] 2 Lloyd’s Rep 152

Glencore Tnternational AG v Alpina Insurance Co Ltd [2004] 1 Lloyd’s Rep 111, referred to: [2006] 2 Lloyd’s
Rep 195

Global gonmincrs v Bonyard [1999] | Lloyd's Rep 287, considered: [2006] 2 Lloyd’s Rep 370

Godwin v Francis (1870) LR 5 CP 295, distinguished: [2006] 2 Lloyd’s Rep 244

Good Challenger Navegante SA v Metalimportexport SA (The Good Challenger) [2004] | Lloyd’s Rep 67,
applied: [2006] 2 Lloyd's Rep 412

Gorringe v Calderdale Metropolitan Borough Council [2004] 1 WLR 1057, applied: [2006] 2 Lloyd’s Rep
327

Gosse Millerd Ltd v Canadian Government Merchant Marine Lid (1928) 32 LI L Rep 91: [1929] AC 223,
applied: [2006] 2 Lloyd’s Rep 66

Granville Oil & Chemicals Ltd v Davis Turner & Co Ltd [2003] 2 Lloyd's Rep 356. considered: [2006] 2
Lloyd’s Rep 629

Great Western Insurance Co v Cunliffe (1874) LR 9 Ch App 525, referred to: [2006] 2 Lloyd’s Rep 129

Grecia Express, The [2002] Lloyd's Rep IR 669, considered: [2006] 2 Lloyd’s Rep 183

Halki, The [1998] | Lloyd's Rep 465, applied: [2006] 2 Lloyd’s Rep 389

Happy Day, The [2002] 2 Lloyd’s Rep 487, considered: [2006] 2 Lloyd’s Rep 251

Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465. considered: [2006] 2 Lloyd’s Rep 327

Heidberg, The [1994] 2 Lloyd's Rep 287, applied: [2006] 2 Lloyd’s Rep 475

Henderson v Merrett Syndicates Ltd [1995] 2 AC 145, considered: [2006] 2 Lloyd’s Rep 327

Henderson v Merrett Syndicates [1995] 2 AC 145, considered and applied: [2006] 2 Lloyd’s Rep 292

Hollier v Rambler Motors (AMC Ltd) [1972] 2 QB 71, considered: [2006] 2 Lloyd’s Rep 629

Holme v Brunskill (1878) 3 QBD 495, applied: [2006] 2 Lloyd’s Rep 59

Holme v Brunskill (1878) 3 QB 495, considered: [2006] 2 Lloyd’s Rep 525

Hussman (Europe) Ltd v Al Ameen Development and Trade Co [2000] 2 Lloyd’s Rep 83. applied: [2006] 2
Lloyd’s Rep |

[ Congreso del Partido, The [1977] | Lloyd’s Rep 536. applied: [2006] 2 Lloyd’s Rep 556

ICS v West Bromwich Building Society [1998] | WLR 896, applied: [2006] 2 Lloyd's Rep 587

Imvros, The [1999] 1 Lloyd’s Rep 848, considered: [2006] 2 Lloyd’s Rep 66

Inntrepreneur Pub Co v East Crown Ltd [2000] 2 Ch 611, considered: [2006] 2 Lloyd’s Rep 280

In re Medicaments and Related Classes of Goods (No 2) [2001] 1 WLR 700, considered: [2006] 2 Lloyd’s Rep
485

Internaut Shipping GmbH v Fercometal SARL (The Elikon) [2003] 2 Lloyd’s Rep 430. considered: [2006] 2
Lloyd's Rep 263

Inverkip Steamship Co Lid v Bunge & Co (CA) [1917] 2 KB 193, considered: [2006] 2 Lloyd's Rep 543

Investors Compensation Scheme Ltd v West Bromwich Building Society [1998] 1 WLR 896, applied: [2006]
2 Lloyd's Rep 129

ISC Technologies Ltd v Guerin [1992] 2 Lloyd’s Rep 430. considered: [2006] 2 Lloyd's Rep 319

Islamic Arab Insurance Co v Saudi Egyptian American Reinsurance Co [1987] 1 Lloyd's Rep 315, applied:
[2006] 2 Lloyd’s Rep 475

Ivenel v Schwab [1982] ECR 1891, applied: [2006] 2 Lloyd’s Rep 610

Jewson Ltd v Leanne Teresa Boyhan [2004] | Lloyd’s Rep 505, referred to: [2006] 2 Lloyd’s Rep 629

Jordan Nicolov, The [1990] 2 Lloyd’s Rep 11, considered: [2006] 2 Lloyd's Rep 370

Kalfelis v Bankhaus Schroder Miinchmeyer Hengst and Co (Case 189/87) [1988] ECR 556, considered: [2006]
2 Lloyd’s Rep 110

Kastner v Jason [2005] | Lloyd's Rep 397, considered: [2006] 2 Lloyd’s Rep 83

Kendall & Sons v Lillico & Sons [1969] 2 AC 31, considered: |2006] 2 Lloyd’s Rep 629

Kleinwort Benson Lid v Glasgow City Council [1999] | AC 153, considered: [2006] 2 Lloyd’s Rep 110

Konkola Copper Mines ple v Coromin Ltd [2006] | Lloyd’s Rep 410, applied: [2006] 2 Lloyd’s Rep 610

Laminates Acquisition Co v BTR Australia Ltd [2003] EWHC 2540, distinguished: [2006] 2 Lloyd's Rep
392

Lauritzencool AB v Lady Navigation Inc [2005] 2 Lloyd’s Rep 63, distinguished: [2006] 2 Lloyd’s Rep
591

Lawrie-Blum v Land Baden-Wurttemberg |1986] ECR 2121, applied: [2006] 2 Lloyd’s Rep 610

Leffler v Berlin Chemie AG [2006] I L Pr 88, distinguished: [2006] 2 Lloyd’s Rep 610

Lesotho Highlands Development Authority v Impregilo SpA [2005] 2 Lloyd’s Rep 310, applied: [2006] 2
Lloyd’s Rep 1

Lever v Koffler [1901] Ch 543, considered: [2006] 2 Lloyd’s Rep 244

Lonsdale & Thompson Ltd v Black Arrow Group ple [1993] Ch 361. considered: [2006] 2 Lloyd’s Rep 195

Lordsvale Finance ple v Bank of Zambia | 1996] QB 752, considered: [2006] 2 Lloyd's Rep 436

MecBlain v Cross (1871) 25 LT 804, distinguished: [2006] 2 Lloyd's Rep 244

McCutcheon v David Macbrayne Lid [1964] | Lloyd's Rep 16. considered: [2006] 2 Lloyd’s Rep 629
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Mahavir Minerals Ltd v Cho Yang Shipping Co Ltd (The M C Pearl) [1997] | Lloyd’s Rep 566. applied: [2006]
2 Lloyd’s Rep 446

Mannai Investment Co Ltd v Eagle Star Life Assurance Co Lid [1997] AC 749, applied: [2006] 2 Lloyd’s Rep
392

March Cabaret Club & Casino Litd v The London Assurance [1975] | Lloyd’s Rep 169, considered: [2006] 2
Lloyd's Rep 183

Marconi Communications International Lid v PT Pan Indonesia Bank Lid [2004] | Lloyd's Rep 594,
considered: [2006] 2 Lloyd’s Rep 412

Margulead Ltd v Exide Technologies [2005] 1 Lloyd’s Rep 324, applied: [2006] 2 Lloyd's Rep |

Marine Contractors Inc v Shell Petroleum Development Co of Nigeria [1984] 2 Lloyd’s Rep 77. applied: [2006]
2 Lloyd's Rep 53

Mark Rowlands Ltd v Berni Inns Ltd [1986] QB 211. considered: [2006] 2 Lloyd's Rep 195

Maynard v West Midlands Regional Health Authority [1984] | WLR 634. distinguished: [2006] 2 Lloyd’s Rep
292

Mercer Alloys Corporation v Rolls Royce Lid [1971] | WLR 1520, considered: [2006] 2 Lloyd’s Rep 370

Mercury Communications Lid v Communication Telesystems International [1999] 2 All ER (Comm) 33.
applied: [2006] 2 Lloyd's Rep 446

Merivale Moore ple v Strutt & Parker [1999] 2 EGLR 171, distinguished: [2006] 2 Lloyd’s Rep 292

Merrett v Capitol Indemnity Corporation [1991] | Lloyd’s Rep 169, distinguished: [2006] 2 Lloyd’s Rep
195

Metal Distributors (UK) Ltd v ZCCM Investment Holdings ple [2005] 2 Lloyd’s Rep 37. dicta applied: [2006]
2 Lloyd’s Rep 423

Ministry of Housing and Local Government v Sharp [1970] 2 QB 223, considered: [2006] 2 Lloyd’s Rep
327

Mohsin v Commonwealth Secretariat (unreported) | March 2002, referred to: [2006] 2 Lloyd's Rep 53

Morgan Crucible Co ple v Hill Samuel & Co Ltd [1991] Ch 295, considered: [2006] 2 Lloyd’s Rep 327

Morin v Bonhams & Brooks [2004] 1 Lloyd's Rep 702, considered and applied: [2006] 2 Lloyd's Rep 455

Moschi v Lep Air Services Ltd [1973] AC 331, considered: [2006] 2 Lloyd’s Rep 525

Motorola Credit Corporation v Uzan (No 2) [2004] | WLR 113, applied: [2006] 2 Lloyd’s Rep 446

Mulox IBC Lid v Geels [1993] ECR [-4075, applied: [2006] 2 Lloyd’s Rep 610

Nagusina Naviera v Allied Maritime Inc [2002] EWCA Civ |147. considered: [2006] 2 Lloyd's Rep 400

National Bank of Greece SA v Pinios Shipping Co (No 1) [1990] 1 AC 637, applied: [2006] 2 Lloyd's Rep
412

National Bank of Nigeria v Awolesi [1965] 2 Lloyd's Rep 389: [1964] | WLR 1311, considered: [2006] 2
Lloyd’s Rep 525

National Oilwell (UK) Ltd v Davy Offshore Ltd [1993] 2 Lloyd’s Rep 582. referred to: [2006] 2 Lloyd's Rep
195

Naviera Amazonica Peruana SA v Compania Internacional del Seguros de Peru [1988] 1 Lloyd's Rep 116,
applied: [2006] 2 Lloyd’s Rep 83

New Bridge Holdings v Barclays Bank unreported. 10 February 2006, dicta not followed: [2006] 2 Lloyd's Rep

569

Nisshin Shipping Co Ltd v Cleaves & Co Ltd [2004] | Lloyd's Rep 38, referred to: [2006] 2 Lloyd’s Rep
610

Nordic American Shipping AS v KS AS Manhattan Tankers [1996] 1 L Pr 400. referred to: [2006] 2 Lloyd’s
Rep 610

North Atlantic Insurance Co Ltd v Nationwide General Insurance Co Lid [2004] Lloyd’s Rep IR 466, referred
to: [2006] 2 Lloyd's Rep 195

Ocean Chemical Transport Inc v Exnor Craggs Lid [2000] | Lloyd’s Rep 446. applied: [2006] 2 Lloyd's Rep
629

O'Kane v Jones, The Martin P [2004] | Lloyd’s Rep 389, referred to: [2006] 2 Lloyd's Rep 195

OT Africa Line Ltd v Magic Sportswear & Others [2005] 2 Lloyd’s Rep 170, applied: [2006] 2 Lloyd's Rep
44

Pacific Associate Inc v Baxter [1990] | QB 993, distinguished: [2006] 2 Lloyd's Rep 292

Panaghia Tinnou. The [1986] 2 Lloyd's Rep 586. considered: [2006] 2 Lloyd's Rep 66

Parker v Clark [1960] I WLR 286, considered: [2006] 2 Lloyd's Rep 244

Parouth. The [1982] 2 Lloyd’s Rep 351, distinguished: [2006] 2 Lloyd’s Rep 475

Petro Ranger. The [2001] 2 Lloyd's Rep 348, referred to: [2006] 2 Lloyd’s Rep |

Phelps v Hillingdon London Borough Council [2001] 2 AC 619, considered: [2006] 2 Lloyd's Rep 327

Philip Bernstein (Successors) Ltd v Lydiate Textiles Ltd. (1962) CA Transcript 238, reported sub nom Sterling
Industrial Facilities v Lydiate Textiles Ltd 106 SJ 669 (1962), considered: [2006] 2 Lloyd's Rep 436

Phoenix General Insurance Co v Halvanon Insurance Co Ltd [1985] 2 Lloyd's Rep 599, distinguished: [2006]
2 Lloyd’s Rep 152

Porter v Magill [2002] 2 AC 357, considered: [2006] 2 Lloyd's Rep 485

Profilati Ttalia v PaineWebber [2001] | Lloyd’s Rep 715, referred to: [2006] 2 Lloyd's Rep 1

Pteroti v National Coal Board [1958] | Lloyd's Rep 245, considered: [2006] 2 Lloyd’s Rep 251

Reynolds and Anderson v Phoenix Assurance Co Ltd and others [1978] 2 Lloyd’s Rep 440, considered: [2006]
2 Lloyd’s Rep 183
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Roar Marine Ltd v Bimeh Iran Insurance Co [1998] | Lloyd's Rep 423, considered: [2006] 2 Lloyd’s Rep
152

Ronly Holdings Ltd v JSC Zestafoni G Nikoladze Ferroalloy Plant [2004] EWHC 1354 (Comm). dicta not
followed: [2006] 2 Lloyd’s Rep 423

R v Gough |1993] AC 646, considered: [2006] 2 Lloyd’s Rep 485

RWE Nukem Lid v AEA Technology ple [2005] EWHC 78, distinguished: [2006] 2 Lloyd’s Rep 392

Scammel v Dicker [2005] EWCA Civ 405, applied: [2006] 2 Lloyd’s Rep 83

Schenavai v Kreischer [1987] ECR 239, applied: [2006] 2 Lloyd’s Rep 610

Scottish and Newcastle ple v GD Construction (St Albans) Ltd [2003] Lloyd’s Rep IR 809, considered: |2006]
2 Lloyd's Rep 195

Sea Maas. The [1999] 2 Lloyd's Rep 281, considered: [2006] 2 Lloyd's Rep 110
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ABB AG v Hochtief Airport GmbH

[2006] Vor. 2

QUEEN’S BENCH DIVISION
(COMMERCIAL COURT)

19, 20 January; 8 March 2006

ABB AG
v
(1) HOCHTIEF AIRPORT GMBH
(2) ATHENS INTERNATIONAL AIRPORT SA

[2006] EWHC 388 (Comm)

Before Mr Justice TOMLINSON

Arbitration — Serious irregularity Substantial
injustice — Arbitrators finding that applicant guilty
of bad faith in negotiations with respondent —
Arbitrators concluding that respondent not itself
guilty of bad faith in refusing to accept transfer of
shares by applicant to third party — Whether
conclusion tainted by serious irregularity —
Whether Greek applicable law disregarded —
Whether refusal to order disclosure of documents
amounted to serious irregularity — Arbitration Act
1996, section 68.

On 20 June 1991 the Greek state announced its
intention to select a project leader to undertake and
develop a new international airport at Athens, On 31
July 1995 an Airport Development Agreement (ADA)
was signed and Articles of Association for a new body
Athens International Airport SA (AIA). were agreed.
The ADA included provisions to refer disputes to
arbitration in London under LCIA Rules. The parties to
the ADA were ABB. Hochtief, FASP (a joint venture
between Hochtiel and Flughafen) and Krantz, (or the
one part and, for the other, the Greek state. AIA SA was
duly incorporated under Greek law and was given the
rights for the “design, financing, construction, comple-
tion, commissioning, maintenance. operation, manage-
ment and development of the new Athens international
airport™. ABB, Hochtief, FASP and Krantz built the
new airport, with major engineering roles being taken
by ABB and Hochtief.

Following the completion of the Airport, ABB
sought to sell its 5 per cent share in AIA to Harizon, a
company in the Copelouzos Group. On 11 November

2003 a notarial declaration was issued by Horizon by
which it agreed to observe the terms of the ADA and to
perform the obligations imposed by the Articles of
AIA. The declaration complied with article 37.10.] of
the ADA, which provided that an incoming shareholder
had to agree in writing lo perform the obligations
imposed by the articles. A Share Sale and Transfer
Agreement was signed between ABB and Horizon on
24 May 2004.

The Greek state owned 55 per cent of the shares in
AIA, and Hochtief thought it likely that Horizon would
exercise its 5 per cent share to vote with the Greek state,
giving it the 60 per cent required to decide various
matters. On 27 January 2004 Hochtief submitied a
request for arbitration to LCIA, seeking declarations
that the transfer of ABB's shares in AIA to Horizon
was null and void; and AIA’s subsequent registration of
that share transfer was null and void. Three arbitrators
were appointed.

I its Statement of Case dated 6 May 2004, Hochtiefl
argued that ABB, Hochtief, FASP and Krantz had
entered into an oral agreement which prevented ABB
from transferring its shares without Hochtiefs consent,
that the oral agreement amounted to a civil partnership
under Greek law, and that the unilateral notarial decla-
ration did not comply with article 37.10.1 of the ADA
in that Hochtief"s agreement was required but had not
been obtained. ABB’s ¢ case was that the unilateral
notarial declaration given by Horizon fully complied
with the conditions set out in article 37.10.] of the
ADA so that there was no need for Hochtief to enter
into a bilateral agreement with Horizon, and in any
event there was no oral agreement or civil partnership.
ABB argued in the alternative that if a bilateral agree-
ment was required Greek law imposed a requirement on
Hochtief to act in good faith, and Hochtief™s refusal to
enter into a bilateral agreement with Horizon was in
bad faith.

At the hearing held on 8-9 December 2004 evidence
was given to the arbitrators of earlier negotiations
between ABB and another company in the Copelouzos
group for the potential transfer of ABB’s shares in AIA,
which led to two option agreements and a bailment
agreement dated 30 December 1999 (the three agree-
ments). This gave rise to the suggestion that ABB had
itselll acted in bad faith. A second hearing was sched-
uled. and Hochtiel requested production of documents
relating to the three agreements. ABB objected, but the
arbitrators ordered disclosure other than in respect of
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documents which were privileged. ABB itself requested
disclosure of documents showing that ABB had been
willing to sell its shares to Hochtief in 1999 and 2003
but Hochtief had made only derisory offers, The arbi-
trators refused the order on the ground that ABB’s bad
faith was in issue and according to Greek law ABB
would not be allowed to complain of a breach ol good
faith on the part of Hochtief.

At the second hearing on 16 March 2005 Hochtief
maintained its primary position that a bilateral agree-
ment was required for the transfer to Horizon ad that it
had not acted in bad faith when refusing its consent.
However, if that was wrong, Hochtief argued that ABB
had also acted in bad faith and was precluded from
relying on Hochtief’s bad faith. ABB’s response was
that the three agreements had not transferred the shares,
and that this had happened only by the new agreement
in May 2004. ABB also argued that it had not been
required to disclose its earlier negotiations and that in
any event there was no principle of Greek law which
would allow Hochtief to act in bad faith simply because
ABB had itself acted in bad faith.

The arbitrators in their award concluded that: (a)
ABB was in breach of the ADA and of the general
obligation of good faith in Greek law when making the
three agreements; (b) there was a failure to comply with
article 37.10.1 of the ADA: (¢) the purported transfer of
ABB's shares to Horizon was null and void: and (d) the
transfer and registration of shares to Horizon could not
be approved under article 37.10.2 of the ADA so that
each of the purported registration and approval was null
and void.

In the present proceedings ABB sought to challenge
the award under section 68 of the Arbitration Act 1996
for serious irregularity in three respects: (i) Hochtief
had not in terms contended that the purported transfer
of shares in AIA to Horizon took place pursuant to the
three agreements — by deciding the case on a basis not
argued, the arbitrators had not given ABB a reasonable
opportunity of dealing with the point: (ii) the arbitrators
failed to decide or even to refer to the Greek law issue
even though that had been critical to a finding that ABB
could not be permitted to maintain that Hochtief had
acted in bad faith in 2004 in refusing to accept
Horizon’s unilateral notarial declaration; and (iii) the
arbitrators had found on the facts that ABB had acted in
bad faith in 1999 by purporting to negotiate with
Hochtief despite refusing ABB's request that Hochtief
disclose documents which would have shown whether
in truth Hochtief was ever prepared really to buy the
shares and what was its financial limit if it had been.

—————Held. by QBD (Comm Ct) (TOMLINSON J)
that the application would be dismissed.

(1) The ambit of the jurisdiction under section 68
was restricted. It was not a ground for intervention that
the court considered that it might have done things
differently or expressed its conclusions on the essential
issues at greater length. Furthermore it was particularly
to be borne in mind in the context of international
arbitrations that the arbitrators may not all have been
brought up in the same legal tradition. In order to
express the reasons for their award they had to find
language with which each was comfortable (see¢
para 67);

Zermalr  Holdings v Nu-Life Upholstery
Repairs [1985] 2 EGLR 14, Hussman (Ewrope) Lid v
Al Ameen Development and Trade Co [2000] 2 Lloyd's
Rep 83. Bulfracht (Cyprus) Ltd v Boneser Shipping Co
Lid, The Pamphilos |2002] 2 Lloyd’s Rep 681. Ascor
Commodities NV v Olam International Lid [2002] CLC
277. Warboreugh Investiments v Robinson [2003] 2
EGLR 149, Vee Nerworks v Econet Wireless Inter-
national Litd [2005] 1 Lloyd’s Rep 192, Margulead Ltd
v Exide Technologies [2005] | Lloyd’s Rep 324,
Lesotho Highlands Development Authority v Impregilo
SpA |2005] 2 Lloyd’s Rep 310, applied; Fideliry
Management v Myriad International Holdings |2005] 2
Lloyd's Rep 508, World Trade Corporation v Czarni-
kow Sugar [2005] | Lloyd's Rep 422, Cameroon
Airlines v Transner [2004] EWHC 1829 (Comm).
Profilati Tralia v PaineWebber [2001] |1 Lloyd's Rep
715, The Perro Ranger |2001] 2 Lloyd’s Rep 348,
Egmatra v Marco Trading [1999] | Lloyd’s Rep 8§62.
referred to.

(2) Although Hochtiel did not in terms contend that
the purported transfer of shares took place pursuant to
the three agreements, a point which was taken was that
the conclusion of the three agreements in 1999 consti-
tuted an act of bad faith on the part of ABB upon which
HTA could rely in connection with ABB’s argument
that HTA was acting in bad faith in refusing to accept
Horizon's unilateral declaration in 2003. The duty to
act fairly did not require the tribunal to refer back 1o the
parties its analysis of the material and the additional
conclusion which it derived from the resolution of
arguments as to the essential issues which were already
squarely before it. ABB had had a fair opportunity to
address its arguments on all of the essential building
blocks in the tribunal’s conclusion. ABB had argued,
unsuccessfully, that the shares were not transferred
pursuant to the Three Agreements but pursuant to a
completely new agreement which had the effect of
rescinding the earlier collection of agreements. The
arbitrators concluded that the transfer took place pursu-
ant o the three agreements, which were prohibited by
law when made (see paras 68 and 72).

(3) Although the reasoning in the award was con-
fused and compressed, it was plain both from its award
and the transcript of proceedings that the tribunal
formed an extremely adverse view of ABB’s conduct. It
considered that ABB had acted in bad faith towards its
contractual partner and had attempted to conceal what it
was doing. It was also plain that each member of the
tribunal formed an adverse view of the evidence as to
Greek law given on behalf of ABB. Accordingly the
attack the award was in substance a criticism of the
adequacy of the reasons rather than an assertion of an
irregularity such as was contemplated by section 68,
The points which each side were taking were fully
canvassed in evidence and argument. The tribunal did
not fail to deal with an issue that was put to it. The issue
was whether Hochtief was in breach of its duty of good
faith in refusing to accept Horizon's unilateral declara-
tion. The tribunal dealt with that submission by reject-
ing it. The reasoning set out in support thereof might
have been unsatisfactory but that was not of itself a
serious irregularity. It was inconceivable to suggest that
the arbitrators did not apply Greek law in coming to
their conclusion and had exceeded their powers under
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section 68(2)(h): there were references to Greek law in
the award and it was plain that the arbitrators fully
understood that they were applying the provisions of
Greek law to the relevant parts of the dispute (see paras
76 and 80).

(4) Whether the arbitrators were wise to reject
ABB’s request for disclosure was not for the court to
decide. The tribunal’s rejection of ABB's disclosure
request made 1t clear that the tribunal was already
approaching the question of bad faith on the basis that
what really mattered was ABB's attempl 1o circumvent
the alienation provisions in the ADA. The arbitrators
had express power under the IBA Rules to exclude
from production any document on the ground of lack of
sufficient relevance or materiality. They could be said
to have acted unfairly in dealing with ABB's request as
they did. Further, there was simply no scope for an
allegation of substantial injustice. The arbitrators
plainly concluded on the basis of overwhelming evi-
dence that ABB conducted itself towards HTA in a
number of respects which amounted to bad faith. The
foundation for that finding was ABB’s negotiation and
conclusion of the three agreements as a device to
circumvent the alienation provisions in the ADA. Had
ABB proved that in the negotiations in December 1999
and/or January 2003 HTA were unwilling to pay a fair
market price for ABB’s shares that would have had no
effect whatsoever upon either the arbitrators™ conclu-
sion as o ABB's bad faith or as to the outcome of the
dispute us a whole. (see paras 84 and 85).

Per Tomlinson J: Challenges to awards under
sections 67 and 68 of the Act now appear to exceed in
number applications for leave to appeal under section
69. A challenge under section 67 or section 68 can be
mounted as of right without leave, Those who resort o
and practise in international commercial arbitration are
rightly jealous of the autonomy of the process, and the
case law which has developed in this field demonstrates
that the court will respect that autonomy. Challenges
such as this are immensely time-consuming and there-
fore costly... Whilst the court will never dictate to
arbitrators how their conclusions should be expressed,
it must be obvious that the giving of clearly expressed
reasons responsive to the issues as they were debated
before the arbitrators will reduce the scope for the
making of unmeritorious challenges (see para §7).

The following cases were referred to in the
judgment:
Bulfracht (Cyprus) Ltd v Boneset Shipping Co Ltd
(The Pamphilos) [2002] 2 Lloyd’s Rep 681;
Cameroon Airlines v Transnet [2004] EWHC 1829
(Comm):;

Egmatra v Marco Trading [1999] 1 Lloyd’s Rep
862:

Fidelity Management v Myriad International Hold-
ings [2005] 2 All ER (Comm) 312;

Hussman (Europe) Lid v Al Ameen Development
and Trade Co [2000] 2 Lloyd’s Rep 83;

Lesotho Highlands Development Authority v Impre-
gilo SpA (HL) [2005] 3 WLR 129;

Margulead Lid v Exide Technologies [2004] 2 All
ER (Comm) 727;

Profilati Italia v PaineWebber [2001] 1 All ER
(Comm) 1065:

The Petro Ranger [2001] 2 Lloyd’s Rep 348:

Vee Networks Lid v Econer Wireless International
Ltd [2004] EWHC 2909 (Comm);

Warborough Investments v Robinson (CA) [2003] 2
EGLR 149;

World Trade Corporation Ltd v Czarnikow Sugar
Lid [2004] 2 All ER (Comm) 813.

This was an application by ABB to set aside an
arbitration award dated 19 July 2005 on the ground
of serious irregularity., under section 68 of the
Arbitration Act 1996.

David Waksman QC, instructed by CMS
Cameron McKenna LLP, for the claimant; Chris-
topher Style, Solicitor-Advocate of Linklaters for
the first defendant; the second defendant did not
appear and was not represented.

The further facts are stated in the judgment of
Tomlinson J.

Wednesday, 8 March 2006

JUDGMENT
Mr Justice TOMLINSON:

Introduction

1. The court has before it a challenge to an award
made by three professional lawyer arbitrators sit-
ting as a tribunal to resolve an international com-
mercial dispute. The arbitrators described the
dispute as “a very high profile case ... which will
have considerable impact not only on the business
of Hochtief and ABB, but will also no doubt have
a very considerable impact in Greece™. The arbitra-
tion was conducted according to the rules of the
London Court of International Arbitration, herein-
after the “LCIA rules”, which in article 26.9
include an irrevocable waiver of the right to any
form of appeal, review or recourse to any state
court or other judicial authority. insofar as such
waiver may be validly made. The seat of the
arbitration was London. The matters referred to
arbitration were, so far as now relevant, governed
by Greek law. By direction of the tribunal the
International Bar Association (hereinafter “IBA™)



