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PREFACE

One of the dominating problems of today is to create a satisfactory and
stable climate for the flow of private foreign investment. This is because
the economic development of the developing countries depends to a
large extent on private foreign capital, and because they may not move
to the areas where they are most needed unless reasonable conditions
for security exist. Various measures have been taken recently to deal
with the problem of providing legal security for foreign investment.
The fundamental purpose of these measures is to promote the economic
development of the developing countries. The protection of foreign
investment is a means toward this end, and is by no means the only
one.

The major assumption here is that if there is to be any increase in
the amount of private foreign capital invested in the developing coun-
tries, some or all of the obstacles to its investments must be eliminated.
Government action can affect most of these obstacles to various extents,
especially those related to the “investment climate”. A country’s invest-
ment climate must be understood as referring not only to the present
but also to the future. To the prospective investor, the existing legal
situation regarding foreign investment is important enough, but it is
even more important as an indication of the situation which will proba-
bly exist in the future.

In other words, the foreign investor must be reasonably certain of
the future. He must be made to believe that there is little or no possi-
bility of the creation of an unfavorable legal situation, at a later date,
which will be harmful to his investment. He usually gains such assurance
when a favorable legal situation has existed for a long time, or when
the country’s economic and political situation is so stable that there is
little probability of any major change in the immediate future. In the
case of the majority of the developing countries today, it is difficult,
however, to predict with confidence that conditions of stability and
security will exist during a period of change. Thus arises the need for
legal guarantees for foreign investment.

The present study is addressed to the crucial question: how much
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and how little protection does international law afford to foreign in-
vestment? In particular, it deals with one set of measures which are
essential for the flow of private capital to the developing countries.
The measures in question are legal guarantees given directly or indirectly
by states to foreign investors assuring them of the safety of their invest-
ment insofar as the latter are affected by state action.

In addition, the present work deals with the problems which such
guarantees raise in international law. It is therefore the international
law aspects which are chiefly discussed and which receive the main
emphasis. Since this is a legal study, it does not deal with matters from
an economic or sociological point of view. However, this does not mean
that the non-legal factors should be ignored. The problem of the pro-
tection of foreign investment is closely related to the political economic
and social questions, so that any “isolated” legal study is both impossi-
ble and meaningless. Therefore, one should constantly be aware of the
non-legal factors involved. The relationship of international law to the
contemporaneous political, economic and social realities can not be
neglected.

Chapter I is an attempt at a statement of the international law rules
governing the treatment of aliens and their property. Chapter 2 is mainly
descriptive in character. The forms under which legal guarantees are
given to foreign investors are first discussed, and then their substantive
provisions are dealt with in some detail. The main body of the study,
Chapters 3 and 4, is devoted respectively to the analysis of the legal
effects of the legal guarantees, and an examination of the legal problems
involved in the question of compensation. Chapter 5 is concerned with
the settlement of investment disputes and the remedies available to the
investor against foreign states. The closing chapter contains conclusions
and evaluations of the study.

This work was completed in the summer of 1970 and submitted in
partial fulfillment of the requirements for the degree of Doctor of Philo-
sophy, in the Faculty of the School of International Service, The
American University, Washington, D.C.

I wish to express my gratitude to my supervisors, Dr. Lawrence
Wadsworth, Dr. Theodore Couloumbis, and Professor Howe Martyn,
for their advice and guidance. I would like also to extend my gratitude
to the U.S. National Science Foundation which awarded me the Disser-
tation Fellowship for the academic year 1969-1970. Last but not least,
my deepest appreciation is expressed to my parents for all personal
reasons they will understand, and to whom this book is dedicated.

Zouhair A. Kronfol
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