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Introduction

Developing and maintaining a well-functioning securities market
which efficiently allocates ownership of the economy’s capital stock
is vital to the sound development of the national economy in every
country. In a developing country like Korea, lacking a capital forma-
tion process capable of sustaining the high rate of investment needed
for rapid economic growth and depending heavily on foreign capital,
promoting the securities market is a vital issue in designing and im-
plementing national economic policies. By introducing a complex
system of legal regulation and by effecting a series of law reforms,
Korea has struggled to develop securities markets as a strategy to
attain eflicient capital formation for the past fifteen years.

Securities regulation relates to a wide range of economic activities
of market participants and thus raises various legal problems integral
to a country’s economic system and policies. Securities regulation in
Korea is basically structured with the concept of preserving a free
and open market by substantially modeling its primary source of law,
the Securities and Exchange Act (SEA of 1962), on the federal se-
curities acts in the United States. However, due to unique socio-eco-
nomic situations in the society, Korea has enacted special laws under
which the government becomes extensively involved in the economic
activitics of the participants, restraining free ownership and economic

freedom.

Unlike business corporations in other developing or developed
countries, most business corporations in Korea have been tradi-
tionally held by a single family or a group of related persons who had
never wanted to go public. Although the Korea Stock Exchange
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(KSE) was opened in 1956, there were few listed corporations until
1968. Because of this reluctance to go public, most corporations fin-
anced their increasing capital needs in a rapidly growing economy
through borrowing, leveraging their capital structure further which
thereby threatened to become bankrupt. This reluctance to resort to
public equity financing also created a serious shortage of commodity
supplies in the market; thus, public investors could not commit their
savings to enterprises. Indeed, fair competition among the partic-
ipants has been seriously distorted because of this disequilibrium in
the market. Because reasonable production and investment decisions
in the management were lacking, the goals of capital formation and
cconomic development plans were significantly frustrated. Since 1968,
the government has enacted a series of special laws to encourage and
force certain large business corporations to go public.

Through strenuous government efforts, many corporations went
public, and the size and functions of the securities markets in Korea
grew rapidly until 1976. Along with the rapid growth of the securities
markets, the real growth rate of the gross national product (GNP),
which had been below 49, in 1957-1961 and 7.8%, in 1962-1968,
averaged 10.5%, in 1967-1971 and 11.59, in 1972-1976. The exces-
sively high share of foreign capital in gross investment, which had been
75% in 1956-1961 and 549, in 1962-1966, decreased to 39.9%
in 1967-1971 and 329%, in 1972-1976.

Hoping for sustained rapid economic growth and a further re-
duction of the share of foreign capital, the government placed the
heaviest financing burden on the securities market for the implementa-
tion of the Fourth Five-Year Economic Development Plan of 1977-
1981. In an attempt to achieve the goals of capital formation placed
on the securities market, the government also effected a far-reaching
reform in securities laws in late 1976. The 1976 Amendments of the
securities laws were to strengthen the regulatory structure, to ensure
fair and full disclosure, to strengthen anti-fraud regulation, and to
spread further equity ownership among the public for an efficient al-
location of the real national resources. However, the 1976 Amend-
ments had significant deficiencies, and left many legal problems
unresolved.

Achieving the goal of efficient allocation of real resources requires
another far-reaching law reform. One purpose of this thesis is to dis-
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cuss an ideal capital market for Korea and formulate basic policies
upon which recommendations for another securities law reform can
be based. To understand the needed reforms,the thesis analyzes
the present Korean securities laws to identify regulatory loopholes
and drawbacks in light of moving toward an ideal market.

This thesis consists of Three Parts and nine Chapters. In Part One,
Chapters One through Four, this study closely examines the historical
development of the Korean securities markets to clarify the unique so-
cial situation in Korea. Thisstudy describes how one developing nation
Korea, has coped with her capital market promotion problems, es-
pecially in a rapidly growing economy. Major emphasis is placed on
identifying the barriers to the development of the capital market and
appraising the measures taken since 1968, their successes and failures.
Finally, Chapter 4 of this study describes the background and con-
tents of the 1976 Amendments of the securities laws, a far-reaching
reform completed by early 1977.

In Part Two, this study analyzes the present laws governing the
securities markets and identifies regulatory problems. Since Korean
securities laws are borrowed substantially from the United States
through Japan, the writer compares the Korean laws with those of
the United States and Japan. In Chapter 5, he describes the sources
of Korean securities laws.

In Chapter 6, the writer analyzes the laws governing the distribu-
tion of securities, such as preliminary activities for public offerings
and secondary distributions, processing of the registration statement
for disclosure of relevant information, and civil liability for misstate-
ments or omissions of a material fact. Because of the strong government
involvement in going public, special subjects such as forcing corpora-
tions to go public, securities analysis for the determination of offering
prices, and problems of forced going public will also be dealt with.

In Chapters 7 and 8, thisstudy discusses the present laws governing
trading in securities and other related areas. Chapter 7 discusses the
topics of regulations of securities exchanges, manipulating and stabiliz-
ing activities, the over-the-counter(OTC) market and securities
companies, and securities credit. Chapter 8 discusses the subjects of
takeover bids, including ownership increases, proxy solicitation,
tender offers, and organic changes and freeze-outs, and disclosure and
insider trading. Special emphasis is placed on tracing the regulatory
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deficiencies revolving around the lack of a proper disclosure standard
and a far-reaching anti-fraud rule, a lack which undermines the
basic policy goal of a reliable investment climate.

In Part Three, the writer attempts to design recommendations for
feasible reforms to move toward the ideal, an efficiently functioning
securities market. First, he discusses the concept of an efficient securi-
ties market and actual features on the Korean securities markets to
formulate a justifiable foundation of which recommendations can
be based. The accompanying specific recommendations for reform
will be briefly outlined because details have been discussed in the
preceding chapters.

Finally, an Appendix is attached, since this thesis was originally
written almost five vears ago. In the Appendix, the writer describes
some of the recent developments in the securities market, the liberaliz-
ation of the securities market, and the 1982 amendments to the
securities laws.

Despite the rapidly increasing importance and growing social de-
mand for studies on Korean securities laws, such studies have been
totally neglected thus far. Not even a single article has been written
on the securities laws in Korea until the completion of this thesis. Such
alack of previous studies and the resultant scarcity of literature on the
Korean securities laws made research on this thesis difficult. In addi-
tion, neither the legislature nor the authorities, in enacting or enforcing
the securities laws, provided sufficient legislative histories or other
materials useful for the clarification of provisions of statutes which
are often vaguc and ambiguous. Another exacerbating condition for
the interpretation of the statutes is the lack of court decisions in this
field. Therefore, this study had to depend heavily on the inference
of the statutes, language by comparing it with those of the United
States and Japan on which the former is substantially modeled. It is
thus hoped that this study will not only serve as an analysis of the
Korean securities laws and a recommendation for legislative actions,
but also will provide momentum for more studies in this area.
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