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INDEPENDENT DIRECTORS IN ASIA

The rise of the independent director in Asia is an issue of global conse-
quence that has been largely overlooked until recently. Less than two
decades ago, independent directors were oddities in Asia’s boardrooms.
Today, they are ubiquitous. Independent Directors in Asia undertakes the
first detailed analysis of this phenomenon. It provides in-depth histori-
cal, contextual and comparative perspectives on the law and practice of
independent directors in seven core Asian jurisdictions (China, Hong
Kong, India, Japan, Singapore, South Korea, Taiwan) and Australia. These
case studies reveal the varieties of independent directors in Asia, none of
which conform to its original American concept. The authors develop a
taxonomy of these varieties, which provides a powerful analytical tool for
more accurately understanding and effectively researching independent
directors in Asia. This new approach challenges foundational aspects of
comparative corporate governance practice and suggests a new path for
comparative corporate governance scholarship and reform.

DAN W. PUCHNIAK is Director of the National University of Singapore
(NUS) Centre for Asian Legal Studies, the Editor-in-Chief of the Asian
Journal of Comparative Law and an Associate Professor at NUS Law. He
specialises in corporate law with an emphasis on comparative corporate
law in Asia and has published widely on comparative, Asian, Singaporean
and Japanese corporate law and governance.

HARALD BAUM serves as Senior Research Fellow and Head of Japanese
Department at the Max Planck Institute for Comparative and
International Private Law in Hamburg and as Professor of Law at the
University of Hamburg. He is the executive founding editor of the
Journal of Japanese Law and has authored and edited numerous books
and articles on business law, corporate governance and capital market
regulation in Germany, the EU, Japan and the US.

LUKE NOTTAGE is Associate Director of the Centre for Asian and Pacific
Law at the University of Sydney and Founding Director of the Australian
Network for Japanese Law and Japanese Law Links. He specialises in cor-
porate governance, foreign investment regulation, arbitration, contract
law and consumer product safety law, with a particular interest in Japan
and the Asia-Pacific. His other publications include Corporate Governance
in the 21st Century: Japan’s Gradual Transformation (2008) and Foreign
Investment and Dispute Resolution Law and Practice in Asia (2011).



CAMBRIDGE UNIVERSITY PRESS

International Corporate Law and Financial Market Regulation

Corporate law and financial market regulation have major implications
for how the modern economy is organized and regulated and for how risk
is managed and distributed - domestically, regionally and internationally.
This Series seeks to inform and lead the vibrant scholarly and policy debate
in this highly dynamic area by publishing cutting-edge, timely and critical
examinations of the most pressing and important questions in the field.

Series Editors

Professor Eilis Ferran, University of Cambridge.
Professor Niamh Moloney, London School of Economics
and Political Science.

Professor Howell Jackson, Harvard Law School.



CONTRIBUTORS

FADY AOUN, Lecturer of Law, University of Sydney Law School.

BRUCE ARONSON, Professor of Law, Hitotsubashi University, Graduate
School of International Corporate Strategy.

VIVIENNE BATH, Professor of Chinese and International Business
Law, University of Sydney Law School; Director of the Centre for
Asian and Pacific Law and Chair of the China Studies Centre Research
Committee, The University of Sydney.

HARALD BAUM, Senior Research Fellow, Max Planck Institute for
Comparative and International Private Law, Hamburg; Professor of Law,
University of Hamburg.

HSIN-TI CHANG, Professor of Law, National Taipei University.

KYUNG-HOON CHUN, Associate Professor, Seoul National University
School of Law.

GEN GOTO, Associate Professor, Graduate Schools for Law and Politics,
University of Tokyo.

VIKRAMADITYA KHANNA, William W. Cook Professor of Law,
University of Michigan Law School.

KON SIK KIM, Professor, Seoul National University School of Law.

SOUICHIROU KOZUKA, Professor of Law, Gakushuin
University, Tokyo.

LUH LUH LAN, Associate Professor, National University of Singapore
Business School and Faculty of Law.

YU-HSIN LIN, Assistant Professor, City University of Hong Kong
School of Law.

MANABU MATSUNAKA, Associate Professor, Nagoya University
Graduate School of Law.

ix



X LIST OF CONTRIBUTORS

LUKE NOTTAGE, Professor of Law, University of Sydney Law School.

DAN W. PUCHNIAK, Associate Professor, National University of
Singapore, Faculty of Law; Director, National University of Singapore
Centre for Asian Legal Studies.

WOLE-GEORG RINGE, Professor of Law and Economics and Director
of the Institute of Law and Economics, University of Hamburg; Visiting
Professor, University of Oxford.

XIN TANG, Professor, Tsinghua University School of Law.

YING-HSIN TSAI, Associate Professor of Law, National Taiwan
University.

UMAKANTH VAROTTIL, Associate Professor, National University of
Singapore, Faculty of Law.



ACKNOWLEDGEMENTS

The editors would like to gratefully acknowledge and sincerely thank
Professor Souichirou Kozuka, Tokyo, for the important role he played in
this book project. Beginning with the organisation of panel sessions for
the 2nd East Asian Law and Society Association conference in Seoul and
then the Law and Society Association annual conference in Honolulu,
his contribution in laying the foundation for this project has been crit-
ical to its development. In addition, throughout the project, Professor
Kozuka played a key role in shaping its direction. This project would not
have been the same without his important input and significant efforts.

The editors gratefully acknowledge the generous financial support
for the research project from the Max Planck Institute for Comparative
and International Private Law, Hamburg, the Japanese-German Center
Berlin, German Fritz Thyssen Foundation and the National University of
Singapore (NUS) Centre for Asian Legal Studies and the NUS EW Barker
Centre for Law & Business for sponsoring two major later conferences -
in Berlin and Singapore respectively - which were foundational in this
book project. The editors also gratefully acknowledge grants from the
Legal Scholarship Support Fund at Sydney Law School and funding from
the Centre for Asian and Pacific Law at the University of Sydney for a
smaller related symposium.

The editors would like to extend special thanks to Samantha Tang from
the NUS Centre for Asian Legal Studies for her skilful and diligent research
assistance, which significantly benefited this book project in myriad ways.
The editors would also like to specially thank Marcel Wong and Zou Lingyi
Laura from NUS Law for their skilful and diligent research assistance in
the final editorial stages of this project. The editors are also grateful for
the enormous help and research assistance from students at the University
of Chicago Law School (especially, Hannah Loo), NUS Law (especially,
Ho Jun Yee Lester, Irina Golovkovskaya, Srruthi Ilankathir, Hita Kumar
and Jesslyn Zeng) and Sydney Law School (especially, various CAPLUS

xi



xii ACKNOWLEDGEMENTS

student interns including Min Jung Esther Choi, Michael Power and Mariko
Kadota, as well as Ganesh Vaheisvaran and Kirsten Gan).

The editors were fortunate to be able to present and receive enor-
mously helpful feedback on various parts of the book at forums around
the world. In particular, the editors would like to thank ETH Zurich
Center for Law and Economics, Hitotsubashi ICS, the Japanese Ministry
of Justice, the Institute of Comparative Law in Japan (Chuo University),
the Inter-Pacific Bar Association, Kyushu University Graduate School
of Law, London School of Economics, Mori Hamada and Matsumoto,
Oxford University Commercial Law Centre, Seoul National University
Law School, University College London Centre for Commercial Law, the
University of Chicago Law School, University of Tokyo Faculty of Law
and Politics and Vanderbilt Law School for generously organising ven-
ues to present and receive helpful feedback on various parts of this book
project.

In addition, many thanks to John Armour, Gary Bell, Marco Becht,
Margaret Blair, Brian Cheffins, Weitseng Chen, Paul Davies, Jean du
Plessis, Michael Dowdle, Luca Enriques, Carsten Gerner-Beuerle, Louise
Gullifer, Gerard Hertig, Alan K. Koh, Suzanne Le Mire, Curtis Milhaupt,
Masafumi Nakahigashi, Jennifer Payne, lan Ramsay, Arad Reisberg,
Mathias Siems, Holger Spamann, Zhong Xing Tan and Kristin van
Zwieten for providing insightful feedback and suggestions on various
parts of this book. Of course, any errors or omissions remain our own.

Last, but not least, the editors would like to sincerely thank Cambridge
University Press for its support for this book project and editorial efforts.



2001 Code
2005 Code
2012 Code
2013 Act
ABIT
ACGA
ACSI

AEC
AICD
AIMA
APRA
ASX

AUS

BBK Survey
CAPCO
CAMAC
CCGC
C/E

CEO

CFO

CGC

CII

CPA
CSMAR
CSR
CSRC
DIDD
D&O insurance
DPJ
EMCA

EU

FSA

ABBREVIATIONS

2001 Code of Corporate Governance (Singapore)
2005 Code of Corporate Governance (Singapore)
2012 Code of Corporate Governance (Singapore)
Companies Act, 2013 (India)

ABIT Computer Corporation

Asian Corporate Governance Association
Australian Council of Superannuation Investors
ASEAN Economic Community

Australian Institute of Company Directors
Australian Investment Managers” Association
Australian Prudential Regulation Authority
Australia Stock Exchange

Australian Dollar

survey conducted by Balasubramanian, Black and Khanna (India)
China Association for Public Companies
Corporations and Markets Advisory Committee (Australia)
Collection of Corporate Governance Codes
‘comply and explain’ approach

chief executive officer

chief financial officer

Corporate Governance Committee (Singapore)
Confederation of Indian Industry

Certified Public Accountant

China Stock Market and Accounting Research
corporate social responsibility

China Securities Regulatory Commission
Database of Independent Director Definitions
Directors and Officers Liability Insurance
Democratic Party of Japan

European Model Company Act

European Union

Financial Services Agency (Japan)

xiii



Xiv

FSC
GEM
HIH
HKEx
HKD
ID
IMF
INED
IT
KCC
KFTC
KONEX
KOSDAQ
KOSPI
LDP
MAS
MBCA
METI
MOF
MOJ
MoM
MOPS
MORC
MSIL
NASDAQ
NCLT
NED
NTD
NTS
NTU
NYSE
oD
OECD
OROA
OTC
PAP
PRC
RMB
S&P
SEA
SEC
SEBI

LIST OF ABBREVIATIONS

Financial Supervisory Commission (Taiwan)
Growth Enterprise Market (China)

HIH Insurance Ltd

Hong Kong Exchanges and Clearing

Hong Kong Dollar

independent director

International Monetary Fund

independent non-executive director
information technology

Korean Commercial Code

Korea Fair Trade Commission

Korea New Exchange

Korean Securities Dealers Automated Quotations
Korea Composite Stock Price Index

Liberal Democratic Party

Monetary Authority of Singapore

Model Business Corporations Act (US)
Ministry of Economy, Trade and Industry (Japan)
Minister for Finance (Singapore)

Ministry of Justice (Japan)

majority of the minority vote

Market Observation Post System (Taiwan)
Memorandum of Regulatory Cooperation
Maruti Suzuki India Limited

National Association of Securities Dealers Automated Quotations
National Company Law Tribunal (India)
non-executive director

New Taiwan Dollar

National Tax Service (Korea)

National Taiwan University

New York Stock Exchange

outside director

Organisation for Economic Co-operation and Development
adjusted operating return on assets
over-the-counter

People’s Action Party (Singapore)

People’s Republic of China

Renminbi (China)

Standard & Poors

Securities and Exchange Act (Taiwan)
Securities and Exchange Commission (US)
Securities and Exchange Board of India



SFIPC
SEC
SFO
SGX
SOE
SME
SMEs
SZSE
TIDD
TSE
TWSE
UK
UK Code
Us
USD

LIST OF ABBREVIATIONS XV

Securities and Futures Investors Protection Center
Hong Kong Securities and Futures Commission
Securities and Futures Ordinance (Hong Kong)
Singapore Exchange

state-owned enterprise

Small and Medium-Sized Enterprise Board (China)
small and medium enterprises

Shenzhen Stock Exchange

Temasek Independent Director Database (Singapore)
Tokyo Stock Exchange

Taiwan Stock Exchange

United Kingdom

Combined Code of Corporate Governance (UK)
United States of America

United States Dollar






CONTENTS

List of Figures  page vii
List of Tables  viii

List of Contributors ix
Acknowledgements  xi
List of Abbreviations  xiii

Introduction 1

DAN W. PUCHNIAK, HARALD BAUM AND LUKE NOTTAGE

PART 1 Theoretical Framework 19

The Rise of the Independent Director in the West: Understanding
the Origins of Asia’s Legal Transplants 21

HARALD BAUM

Independent Directors: A Theoretical Framework 58
WOLF-GEORG RINGE

Varieties of Independent Directors in
Asia: A Taxonomy 89
DAN W. PUCHNIAK AND KON SIK KIM

PART II Asian Jurisdiction-Specific Chapters 133
Japan’s Gradual Reception of Independent Directors: An
Empirical and Political-Economic Analysis 135

GEN GOTO, MANABU MATSUNAKA AND

SOUICHIROU KOZUKA

Korea’s Mandatory Independent Directors: Expected and
Unexpected Roles 176

KYUNG-HOON CHUN



vi

10

11

12

13

CONTENTS

Independent Directors in China: Facts and Reform
Proposals 208

XIN TANG

From Double Board to Unitary Board
System: Independent Directors and Corporate
Governance Reform in Taiwan 241

HSIN-TI CHANG, YU-HSIN LIN AND YING-HSIN TSAI

Independent Directors in Hong Kong 277

VIVIENNE BATH

Independent Directors in Singapore: A Corporate
Governance Outlier? 311

DAN W. PUCHNIAK AND LUH LUH LAN

Board Independence in India: From Form to
Function? 352

VIKRAMADITYA KHANNA AND UMAKANTH VAROTTIL

PART III  Alternative Perspectives and Conclusions 391

The Rise and Unlikely Demise of Independent Directors
in Australia 393

FADY AOUN AND LUKE NOTTAGE

Case Studies of Independent Directors in Asia 431

BRUCE ARONSON

Independent Directors in Asia: Theoretical Lessons and
Practical Implications 468

SOUICHIROU KOZUKA AND LUKE NOTTAGE

Appendix A: Comparative Timelines of Key Developments
Relating to Independent Director Requirements in Asia

Appendix B: Legislative Appendix: Key Provisions
Relating to Independent Director Requirements in Asia

Bibliography 566

Index 609

485

499



