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PREFACE

The fourth edition of this text continues to pursue the
goal that guided its predecessors-to provide a basic under-
standing of the legal and economic principles that govern
modern antitrust practice. As with earlier editions, we seek
to give students and practitioners a reliable guide to the
antitrust landscape they will confront in the coming years.
A brief tour through recent antitrust history indicates that
the tasks of defining the existing equilibrium of antitrust
doctrine and predicting its future location remain elusive
and difficult.

The past few decades present striking contrasts in doc-
trine and enforcement policy. This era embraces two
notably dissimilar periods of analysis. In 1962, the
Supreme Court decided Brown Shoe Co. v. United States
(1962), which held that a merger between two firms
accounting for five percent of total industry output violated
the principal antimerger provision of the antitrust laws. In
doing so, the Court laid the foundation for an antitrust
jurisprudence that often subordinated economic efficiency
to the decentralization of social, political, and economic
power. In the ten years between Brown Shoe and United
States v. Topco Associates, Inc. (1972), which forbade an
allocation of territories adopted as part of the operation of a
joint purchasing cooperative, the Court adopted a hostile
view of mergers and vertical contractual restrictions and
used brightline, per se tests expansively to prohibit ques-
tioned conduct. This trend crested in United States v.
Arnold, Schwinn & Co. (1967), where the Court ruled that
nonprice vertical restraints were per se illegal. Relying
mainly on antiquated concepts of title applied in property or
sales law, Schwinn concluded that vertical market division
agreements “are so obviously destructive of competition
that their mere existence is enough” to warrant condemna-
tion.
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PREFACE

But the contesting forces in antitrust are never at rest.
Thus, it was only a few years later, in United States v.
General Dynamics Corp. (1974) (rejecting challenge to hori-
zontal merger predicated on the parties' combined share of
historical output) that the tide of robust interventionism
began to ebb, followed shortly in Brunswick Corp. v. Pueblo
Bowl-O-Mat, Inc. (1977) and Continental T.V., Inc. v. GTE
Sylvania (1977) by a massive sea change. In its holding and
outlook, Sylvania quickly became the most important case
in the post-World War II era. Sylvania repudiated
Schwinn’s rule of per se illegality for nonprice vertical
restraints and abandoned the indifference or hostility to
efficiency that marked many Warren Court antitrust deci-
sions. In subjecting nonprice restraints to rule of reason
analysis, Sylvania gave decisive effect to transaction cost
theories that emphasized the efficiency gains from vertical
contractual restrictions. Although it did not discard other
analytical tools, Sylvania gave primacy to economic
analysis—particularly price theory—in formulating and
applying antitrust rules.

If Sylvania is antitrust’s modern Everest, then
Brunswick is its K2—overshadowed by a more conspicuous
neighbor, but barely less impressive a landmark. In a pow-
erful doctrinal and symbolic departure from Brown Shoe’s
egalitarian antitrust philosophy, Brunswick provided the
much-quoted declaration that the antitrust laws “were
enacted for the ‘protection of competition, not
competitors.””” By this aphorism, the Court encumbered
private antitrust litigants with the formidable requirement
that they prove “antitrust injury” and discarded the view
that the demise of individual firms necessarily harmed the
competitive process.

L. Brunswick quoted the phrase “competition, not competitors” from the Court’s
Brown Shoe merger decision. As discussed in Chapter 2 below, this language appears
twice in Brown Shoe. In the first instance, the phrase is unqualified; in the second,
the Court added that the Clayton Act’s antimerger provision sought to preserve small
business as an end in itself. Brunswick invoked the first, unqualified mention of the
phrase—a choice that bespoke a retreat from the social and political decentralization
goal embodied in the second reference.

Y



PREFACE

In the spirit of Sylvania and Brunswick, most (but not
all) of the Court’s subsequent decisions have narrowed
antitrust’s reach. Occasionally the Court has accomplished
this result by adopting more permissive liability standards.
See, e.g., Northwest Wholesale Stationers, Inc. v. Pacific
Stationery & Printing Co. (1985) (narrowing the circum-
stances in which group refusals to deal can be summarily
condemned). More frequently, reirenchment has occurred
through the strengthening of evidentiary, injury, and stand-
ing requirements that antitrust plaintiffs must satisfy. See,
e.g., Monsanto Co. v. Spray-Rite Corp. (1984) (ruling that
proof of a sequence consisting of complaints from retailers
to a manufacturer followed by the manufacturer’s termina-
tion of a disfavored retailer fails, without more, to establish
a vertical agreement to maintain resale prices). Some
Warren—era precedents (such as Schwinn) have collapsed,
yet many others remain standing, even though they rest on
dubious analysis and afford protection only to private liti-
gants who first satisfy daunting antitrust injury and stand-
ing requirements.

When the previous edition of this text appeared in 1986,
the more permissive philosophy embodied in Sylvania and
Brunswick had deeply influenced the federal antitrust
enforcement agencies and the courts. During Ronald
Reagan’s presidency, the Department of Justice and the
Federal Trade Commission adopted a rigorously-focused
efficiency orientation and used their resources almost exclu-
sively to prosecute horizontal output restrictions and large
horizontal mergers. By 1986, efficiency-based analysis had
gained broad acceptance in the federal courts. With rare
exceptions such as Aspen Skiing Co. v. Aspen Highlands
Skiing Corp. (1985) (condemning a monopolist’s unjustified
refusal to continue to deal with a rival), Supreme Court
decisions continued to erode the legacy of Brown Shoe and
its progeny by retreating from reliance on per se standards
and bolstering evidentiary and procedural biases against
intervention. In Matsushita Electrical Industrial Co. v.
Zenith Radio Corp. (1986), the Court endorsed a district
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PREFACE

court’s summary dismissal of allegations that a collection of
Japanese television manufacturers had engaged in a twen-
ty-year long conspiracy to price their products below cost in
the United States and drive American electronics equip-
ment manufacturers out of business. In the Court’s
strongest testament to nonintervention in the 1980s,
Matsushita treated predatory pricing claims skeptically and
encouraged recourse to summary judgment to dismiss
claims that rested on ambiguous circumstantial evidence or
lacked “economic rationality.” From academia, the theory
of contestable markets (which posited the sufficiency of
competition in markets occupied by a single firm so long as
entry and exit conditions permitted hit-and-run attacks by
other companies) had expanded the circumstances in which
courts and enforcement officials would regard even highly
concentrated markets as susceptible to entry and thus sub-
ject to effective competitive discipline.

The permissive philosophy of Sylvania and Brunswick
remains powerful, but a continued narrowing of antitrust
doctrine and policy is less certain today than it was in 1986.
Intervening developments have complicated the picture in
several ways. First, numerous commentators have chal-
lenged the view (implicit in Sylvania and Brunswick) that
antitrust’s central (if not exclusive) appropriate aim is to
enhance economic efficiency.? These views have been
accepted in lower court decisions such as McGahee v.
Northern Propane Gas Co. (1988) (reversing dismissal of
predatory pricing allegations) which embrace a multidimen-
sional goals structure reminiscent of Brown Shoe. Non-effi-
ciency concerns are not a dominant theme of modern
antitrust jurisprudence, but they remain a potentially
important undercurrent in many litigated disputes.

Second, there is an expanding economics literature
which suggests that efficiency concerns, properly evaluated,
2. See John J. Flynn, The Reagan Administration’s Antitrust Policy, “Original

Intent” and the Legislative History of the Sherman Act, 33 Antitrust Bull. 259 (1988)
(discussing non-efficiency goals literature).
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PREFACE

dictate tighter antitrust controls on conduct such as vertical
restraints, leveraging, and dominant firm pricing, product
development, and investment conduct.® The redirection of
antitrust liability standards accomplished by Sylvania and
later cases had followed substantially from judicial accep-
tance of “Chicago School” perspectives reflected in treatises
such as Robert Bork’s Antitrust Paradox (1978) and
Richard Posner’s Antitrust Law (1976). Since the late
1970s, many researchers have reexamined Chicago School
orthodoxy and, using tools such as game theory and infor-
mation economics, have sought to disprove assumptions
underpinning Chicago’s austere enforcement prescriptions.
Several recent judicial decisions show signs of heeding the
pro-enforcement implications of this literature, and the his-
tory of antitrust policy suggests that future significant
instances of absorption are likely.

The possibilities for a reassessment of Chicago precepts
are most evident in Eastinan Kodak Co. v. Image Technical
Services, Inc. (1992). In Kodak, the Supreme Court sus-
tained the Ninth Circuit’s reversal of summary judgment
against claims that a manufacturer of copiers unlawfully
had tied the sale of service for its machines to the sale of
replacement parts. The Court rejected Kodak’s argument
that its lack of market power in copiers precluded substan-
tial competitive harm, as purchasers could account for ser-
vice policies when bargaining with rival suppliers of original
equipment. After warning about the dangers of relying on
economic theory as a substitute for examining “actual mar-
ket realities,” the Court cited various economic authorities
for the view that Kodak could inflict competitive harm by
exploiting imperfections in the ability of some purchasers to
obtain and act on information relating to lifecycle service
costs. Kodak indicates doubts about giving decisive effect to

8. See, e.g., Janusz A. Ordover & Garth Saloner, Predation, Monopolization, and
Antitrust, in 1 Handbook of Industrial Organization 537 (Richard Schmalensee &
Robert D. Willig eds. 1989) (discussing economic literature favoring closer scrutiny of
single-firm behavior).
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PREFACE

economic theory in a limited factual framework, and it sug-
gests how “post-Chicago” economics may lead courts to sus-
tain theories of competitive harm that the Chicago School
disregarded.

Third, public enforcement officials at the federal and
state levels have embraced antitrust programs that surpass
the Reagan Administration’s restrictive antitrust agenda.
In the late 1980s, state governments attacked mergers and
distribution practices that the Reagan antitrust agencies
deemed benign or procompetitive. Such efforts received
powerful support from the Supreme Court in California v.
American Stores Co. (1990), which upheld the ability of
state governments to obtain divestiture to remedy antitrust
violations such as illegal mergers. In April 1992, the Bush
Administration issued enforcement guidelines that seek to
overcome recent, judicially-imposed limits on merger
enforcement and to apply the U.S. antitrust laws extraterri-
torially on grounds other than the consumer welfare stan-
dard that animated Reagan-era policy. And the Clinton
Administration is striving to expand enforcement beyond
frontiers established by the Bush antitrust enforcement
agencies.

Fourth, in decisions such as Federal Trade Commission
v. Superior Court Trial Lawyers Ass’n (1990), the Supreme
Court occasionally has strayed from a path that foreshad-
owed abandonment of the sharp historical dichotomy
between rule of reason and per se offenses.* The Court
reversed a court of appeals ruling that applied a rule of rea-
son standard to an agreement by a group of attorneys to
refuse to accept cases involving indigent criminal defen-
dants unless the District of Columbia government increased
the fees for such cases. Unlike several earlier cases since
the late 1970s, Superior Court Trial Lawyers emphatically
reasserted the dichotomy between per se and reasonable-
4. See also Palmer v. BRG, Inc. (1990) (citing, without elaboration, Topco for the

proposition that agreements hetween competitors to allocate sales territories are ille-
gal per se).
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PREFACE

ness inquiries and displayed little recognition that the
boundary between the two forms of analysis is often indis-
tinct.

Finally, the Supreme Court in recent years largely has
avoided wrestling with substantive liability rules and has
focused mainly on evidentiary and procedural require-
ments. This has undermined, but not extinguished, the
ability of private litigants to invoke expansive precedents
from the 1960s and early 1970s. Much criticized (but not
overruled) decisions such as United States v. Von's Grocery
Co. (1966) (forbidding a merger between two grocery chains
accounting for 7.5 percent of retail grocery sales in metro-
politan Los Angeles) remain fair game for litiganis to cite as
bases for applying broad liability standards.®

Collectively, these developments present ir portant
challenges to or qualifications of the comparati.-v narrow
enforcement approaches dictated by Sylvania, Brunswick,
and their progeny. Thus, antitrust today remains in transi-
tion. Amid the recent evolution of legal doctrine, public
enforcement perspectives, and academic commentary, the
principal task of tL.'s volume remains the same: to provide
~ a critical examina..on of antitrust law. Although the basic
approach of previous editions has been preserved, develop-
ments in recent years have dictated some changes in cover-
age and emphasis.

The fourth edition’s exposition of antitrust’s legal
framework gives increased attention to the expanded role of
evidentiary standards and procedural screens in determin-
ing litigation outcomes, and to the tension between per se
tests and reasonableness standards. This edition also treats
recent revisions of public enf. rcement guidelines for merg-
ers and addresses their relationship to existing case law.
Fuller coverage of immunity-related doctrines also appears,

5. In Hospital Corp. of Am. v. FTC (1986), Judge Richard Posner examined the
Supreme Court’s horizontal merger jurisprudence (including Von’s Grocery) since the
early 1960s and observed that “[nlone of these decisions has been overruled.”
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as the Supreme Court has devoted unusual energy in recent
years to examining the antitrust significance of government
intervention (and attempts to solicit such intervention) in
the economy. To indicate how recent case law and commen-
tary are likely to affect the future equilibrium of antitrust
doctrine, current trends in law and policy are placed in
their historical context.

The fourth edition continues its predecessors’ focus on
economics in introducing the antitrust newcomer to the
law’s framework and operation. In using economic analysis
to illuminate antitrust case law, we frequently have made
simplifying assumptions and excluded technical justifica-
tions. Admittedly, neither is irrelevant, and this text can
only serve as a beginning. The notion that economic analy-
sis should play an integral role in devising and applying
antitrust legal standards is no longer remarkable. So per-
vasive is economic analysis is antitrust adjudication and
policymaking that familiarity with basic industrial organi-
zation concepts is indispensable. Current debate deals less
with the appropriate role for economic analysis than with
the choice among rival economic models for evaluating busi-
ness conduct. This text does not espouse exotic new eco-
nomic ideas or theories; instead, it focuses on generally
accepted economic doctrine and applies widely accepted con-
cepts to antitrust. Where significant differing or emerging
views appear in thoughtful antitrust cases or commentary,
we have sought to present those positions with clarifying
observations. Our goal is to acquaint the reader with eco-
nomic ideas that now have wide currency in the courts and
enforcement agencies or promise to have a major impact in
the coming years.

The ongoing reformulation and refinement of legal the-
ories and economic hypotheses place progressively greater
demands on the antitrust student and practitioner. More
than ever, mastery of antitrust demands the sgkills of the
legal technician, the economist, the historian, and the polit-
ical scientist. The ambiguity and uncertain direction of spe-

X



PREFACE

cific doctrines pose vexing analytical challenges, but they
stem from economic, political, and social adjustments that
give antitrust continuing relevance and intellectual vitality.
Indeed, attempts to define antitrust’s core principles and
distill its critical insights proceed with unequalled urgency
today.

For most of this century, antitrust mainly has been the
parochial concern of the United States and a handful of
countries in Western Europe. Competition policy now com-
mands a much broader audience. Although shaped some-
what differently, antitrust plays a key role in the European
Community. Canada has given antitrust an expanded role,
and Japan has begun more serious enforcement efforts in
response to intense U.S. political pressure. The discrediting
of central planning has inspired many nations in Africa,
Asia, Eastern Europe, Latin America, South America, and
the former Soviet Union to create antitrust systems to facil-
itate the adjustment to a marked-based economy. For the
student and practitioner, the effort to analyze antitrust law
and economics today yields more than insight into the
economies of a few western nations. Increasingly it offers a
valuable tool for understanding how a growing number of
developed and developing nations will expand the role of
market rivalry as the foundation for economic organization
and growth through the end of this century and well into
the next.

ERNEST GELLHORN

WiLLiaM E. Kovacic
Washington, D.C.
May 1994
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